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MVSEVM 
BRITANNICVM 


T O 
HIS GRACE 


THOMAS, 
Duke of Newcaſtle, 


His MA] Es T v's Principal 
Secretary of State, etc. etc. 


May it pleaſe your Grace, 


have preſumed to wiſh for the 
honour of prefixing ſo great a 
name to this treatiſe, becauſe it 
contains the firſt elements of that 


happy 


6 rien 75 as 
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happy conſtitution, which your 
Grace has ever been maintaining 
with the moſt fervent and uniform 
zeal, It cannot be unacceptable 


to a Nobleman diſtinguiſhed for 


the love of his country, to be- 
hold a picture of her polity in its 
infancy, and to ſee the firſt origin 
of thoſe excellent laws and max- 
ims of government, which, un- 
der the preſent eſtabliſhment, have 
grown up to maturity, and are 
maintained in their utmoſt vigour 
and perfection. For tho' the wiſ- 
dom, the moderation, the conſtan- 
cy and ſtrict juſtice of our anceſtors, 
the Anglo-Saxons, may well be ad- 
mired and imitated, yet is it the pe- 
culiar felicity of theſe times, that a 

Stateſman 
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Stateſman may be both a Courtier 
and a Patriot, a Miniſter of the 
crown and an Advocate for liberty, 


a Favourite of the Prince, and yet 
the Friend of the People. 

Your Grace, I flatter myſelf, will 
excule the freedom of this addreſs; 
for how dazling ſoever are the 
higheſt advantages of nature, for- 
tune and education, yet wherever 
Humanity is the leading principle, 
that alone has power to ſoften all 
the reſt, and to attract both affec- 
tion and familiarity: and as your 
Grace, amongſt other your illu- 
ſtrious titles, has admitted that of | 
the High-ſtewardſhip of our Uni- 
verſity, every member of that learn- 
ed body will be encouraged to 
look 
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look up to you, as his Patron and 
Protector in which number I beg 
leave to ſubſcribe my-ſelf, 


My Lo p, 


* 
. : FS. 3 
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Your Grace's moſt dutiful, 
moſt faithful, 


and moſt devoted ſervant. 


SAMUEL SQUIRE, 
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AN 
HISTORICAL 


ESSAY 


ANGLO-SAXON 
GOVERNMENT, etc. 


1, IAA ſubject of the following ſheets 


will, I hope, appear both uſeful 
and entertaining to the reader, 
For tho' Hiſtory of all kind has ſomething 
in it extremely agreeable to the buſy and in- 
quiſitive mind of man, yet no part of it 
ſtrikes the imagination with a more lively 
pleaſure, than that which profeſles to treat of 
the affairs of our own country. Other Hiſto- 
ries indeed amuſe and divert for a time, but this 
makes a more laſting impreſſion upon us, as 
it gives us an immediate intereſt in the events, 
A and 
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and makes us even parties in what we read. 
We ſubſtitute ourſelves into the places of 
our fathers and grandfathers, we blame and 
we commend, we admire and accuſe juſt as 
if we had been preſent at the tranſactions 
themſelves. Even the moſt minute cuſ- 
toms of our anceſtors, ſo great is our na- 
tural fondneſs for whatever regards our own 
country, we think worthy to be traced out; 
we are pleaſed to be informed of the pri- 
vate oeconomy of their families; their do- 
meſtic utenſils, the very habits they wore, 
the form of their weapons, every thing en- 
gages our attention which has been ennobled 
by their uſe. By means of this general 
knowledge of the private as well as public 
life of our remote forefathers, we make our- 
ſelves a ſort of amends for the ſhortneſs of our 
duration, we add as it were a thouſand years 
to our own ſpan of being, and flatter ourſelves 
with the pleaſing imagination of actually ſee- 
ing and converſing with thoſe great and illu- 
ftrious progenitors, to whoſe valour and pub- 
lic ſpirit we are, even at this day, ſo much ob- 
liged, —But if matters of fo little conſequence 
in themſelves, as thoſe above-mentioned, 
are thought to merit the reſearch of the anti- 
quarian, and meet with a due encouragement 
in the pleaſure they afford a reader, how 

much 
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much more worthy our attention, how much 


more agreeable as well as uſeful to be kiiowa 
are thoſe weightier matters, which relate to 
the form of government they lived under, 
and to the plan of their civil conftituiion ? 
This is a part of knowledge in which every 
Engliſhman is really intereſted, and which 
he cannot be wholly ignorant of without 
ſome hazard, Miſtakes in theſe points may 
be, and actually have been, of the moſt dan- 
gerous conſequence to the weal of the whole 
nation. Thoſe who are well acquainted with 
the hiſtory of this country towards the latter 
end of Charles the ſecond and his brother's 
reign (to ſay nothing of more modern times) 
will not require a particular proof of what 
is here aſſerted. — Other parts therefore of 
our antiquities may be either known or paſſed 
by as matters of curioſity and entertainment 
rather than of public benefit; but the hiſ- 


tory of the civil conſtitution cannot be too 


carefully ſtudied, or too minutely enquired 
into, eſpecially in ſuch a country as ours is, 
divided into parties, and where each party 
confidently appeals to the antient conſtitution 
of the kingdom for the truth of the opi- 
nions it maintains, and pretends to make that 
the meaſure of its political principles, by 
which alone it is ready to ſtand or fall, Can 
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it then be deemed an uſeleſs and an unne- 
ceſſary undertaking to deſcribe what this an- 
cient conſtitution of our kingdom was by the 
inconteſtable evidence of hiſtory, and to de- 
lineate that primitive form of government 
thro' all its ſeveral branches, which our 
Anglo-Saxon anceſtors firſt eſtabliſhed in 
this iſland? Such is the honeſt intention of 
the following work, nor will its deſign at 


leaſt be condemned by any good citizen, 


however it may be perhaps lightly thought 
of by ſuch perſons as make preſent inte- 
reſt their only motive of judging as well as 
acting, and are ready to join any party, or to 
adopt any political principles, which may hap- 
pen to be in faſhion. — The ſubject, *tis true, 
has already been attempted by ſeveral hands; 
but, as I would always chooſe to commend ra- 
ther than cenſure, eſpecially where the intri- 
cacy and obſcurity of the argument requires 


ſo much indulgence, I ſhall not offer at a cri- 


tique upon their works, ready as I am and 
willing to confeſs, that if I have been able 
in 


1 Or Goths, as they are more commonly called. 
See Sheringh. De Anglor. gent. orig. p. 36. and Grotii 
Prolegom. ad Hiſt. Goth. Vand. etc. 

2 Sheringh. ibid. p. 27. Majores noſtri ex veterum 
Saxonum genere fuere, qui, ſub Wodeno duce, primi ex 
Sarmatia Aſiauca effuſi ſunt in Germaniam. Id. p. 28. 
Anglo- 
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in ſome inſtances perhaps to ſee farther than 
thoſe who have entered this province before 
me, it has been wholly owing to the advan- 
tage I have had of being placed upon their 
ſhoulders. In fine, he who pleaſes himſelf 
with the conceit, that he is already enough ac- 
quainted with the whole, which can be ofter- 
ed upon this part of our civil hiſtory, needs 
give himſelf no farther trouble in reading : 
whilſt he who thinks otherwiſe, will accept 
this eſſay in good part, will read the whole 
ſeriouſly, will examine carefully, and judge 
impartially: this is all the favour the author 
expects to find at his hands, and this he 
thinks he has a juſt title to demand for the 
pains he has been at in elucidating this cu- 
rious, entertaining, and moſt uſeful ſubject. 
But tis now time that we enter upon our 
enquiry. | 

2. The Saxons, as well as thoſe other 
nations the Futes * and Angles that joined 
with them in the conqueſt of Britain, came 
originally from the northern regions of Aſia *, 


This 


Anglorum nomen adoptivum erat, ab Angulo ubi con- 


ſederint tranſlatum: antiquo enim nomine Suevi ap- 
pellabantur, et pars Suevorum fuerint, quos Caeſar ſuo 
tempore longe maximam et bellicoſiſſimam gentem om- 
nium Germanorum fuiſſe tradit. — Id. p 45. Illud 
quoque ſatis certum et expeditum eſt tres populos L 
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This was the place of their birth, and in 
this uncultivated land they made their firſt 
abode, till encreaſe of multitude, introducing 
a ſcarcity of. proviſion, compelled them in 
great numbers to leave their native ſeats, and 
go in queſt of new habitations 3. This was 
that vaſt hive from whoſe fruitful boſom were 
poured forth thoſe mighty ſwarms of people 
which not only overſpread the neighbouring 
countries of Scandinavia, or northern Eu- 


rope, 


ctos Saxones, Anglos, Getas, ex genere Cimbrorum 
fuiſſe, quos ſuneſtiſſimum bellum Romanis intuliſſe Ro- 
manae hiſtoriae ſcriptores referunt. — Hi ſinus Codani 
inſulas omnes, totam Jutiam, quae exinde Cimbrica Cher- 
ſoneſus nominata eſt, et reliquas Germaniae provincias ad 
littora maris ſitas, Friſiam item et Bataviam in ſua di- 
tione tenebant. — As this treatiſe of Mr. Sheringham is 
generally eſteemed by all proper judges, as the beſt ac- 
count we have of the origin of the Engliſh nation, I 
think it ſufficient barely to quote his teſtimony for what 
I have advanced upon this ſubject, without having re- 
courſe to the authorities themſelves upon which our dilt- 
gent antiquarian founded his opinion. 

3 It was not a deſire of plunder, or a greedineſs of 
booty, as is commonly reputed, which engaged the 
firſt mortals in that wandring courſe of life, which later 
writers have taken ſo much notice of, but the hopes ra- 


ther of a better and more plentiful ſubſiſtence in ano- 


ther country, than what their own was able to afford 
them. As they were entirely ignorant of the art, or 
at leaſt did not care to be at the pains of cultivating and 
improving the ſoil, as they had not yet begun to aſſo- 
ciate in towns and cities, had not learned to ſ upply one 


anothers wants by the mutual good offices of trade, as 
they 
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rope, but by degrees covered all Germany, 
overwhelmed Spain and Gaul, and made 
themſelves maſters of the whole weſtern em- 
pire. It would be matter of curioſity rather 
than of uſe to us in the following Eſſay, to 
attend our anceſtors thro' all their various 
migrations and frequent change of place — it 
may not however be improper to obſerve, 
that when the Britons in the fifth century, 
at the inſtigation of Vortigern, ſent to de- 

mand 


they carried on no commerce or correſpondence with, 


the neighbouring nations; this made it even neceſ- 
ſary for them to be in poſſeſſion of an extenſive terri- 
tory, which might at the ſame time be ſufficient to 
find themſelves game to ſubſiſt upon, and to main- 
tain their flocks and herds, the only riches they then 
knew any thing of. This frugal and robuſt courſe of 
life, as it ſoon overſtocked their land with children, fo 
it accordingly brought with it a difficulty of maintain- 
ing their ſtill- growing multitude ; this introduced the 
neceſſity of exonerating the country of its ſuperfluous 
mouths, by forcing a certain number of them to ſeek 
for a better maintenance in the neighbouring countries, 
or wherever elſe they might be able to find it. — There 
is a very elegant paſſage in William of Malmeſbury to 
this very purpoſe, De Keg. 1. i. c. 1. Quapropter ficut 
hi, quibus id muneris eſt, laſcivientes arboris ramos ſo- 
lent ſuccidere, ut reliquorum vitae ſucco ſuo poſſit ſuf- 
ficere : fic incolae aliquorum expulſione matrem allevi- 
ant, ne tam numeroſae prolis paſtu exhauſta ſuccumbat ; 
ſed ut facti minuant invidiam, ſorte ducunt eliminan- 
dos. Inde eſt quod illius terrae homines invenerunt ſibi 
ex neceſſitate virtutem, ut natali ſolo ejecti peregrinas 
ſedes armis vendicarent, ſicut Vandali, etc. 
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mand their aſſiſtance againſt the Scots and 
Picts, we find them in poſſeſſion of thoſe 


countries of the German continent, which 


are at preſent diſtinguiſhed by the names of 
Weſtphalia, Saxony, Eaſt and Weſt Frieſ- 
land, Holland and Zealand. — The Roman 
hiſtorians, and indeed moſt other the ancient 
writers before the North was more accurate- 
ly known and geographically divided into its 
ſeveral ſtates and provinces, called all its in- 


habitants in general by the common name of 


Germans; and under this appellation, a- 


mongſt other the northern nations of Eu- 


rope, are our Anglo-Saxon anceſtors deſcri- 
bed by Tacitus +, in his moſt accurate trea- 
tiſe of this people, and comprehended by 

other 


4 As I ſhall have very frequent occaſion to quote 
the famous piece of Tacitus De mori vs Germanorum, I 
muſt not here omit the character which the inquiſitive 
Cluverius has given us of it: De ſitu ac populis hajus 
terrae Germaniae] deque origine ac moribus univerſae 
gentis tam adcurate, tamque diligenter conſcripſit, uti 
nullam aliam regionem, nullam gentem aeque deſcri- 
ptam ab ullo veterum auctorum habeamus. Vid. Clu- 
ver. German. Antig. p. 3. 

5. Sheringh. p. 77. Germania Taciti, ſicut etiam et 
Ptolemaei, longe majores terminos et limites habuerit 
quam nunc habet; totam quippe Daniam, inſulas plu- 
res maris Baltici, peninſulam Scandiam, id eſt, Nor- 
wegiam, Scaniam, Gothlandiam, Suediam, aliaſque 
inſuper regiones complexa eſt. See likewiſe to the ſame 

| pur- 
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other authors s. And, indeed, ſo great is 
the conformity, ſo exact the reſemblance 
which has been remarked betvreen the 
cuſtoms, laws, and modes of governing in 
uſe amongſt the ſeveral nations of theſe 
wide-extended regions, however diſtinguiſh- 
ed from each other by different names, that 
whatever is affirmed by the ancients of Ger- 
many in general, may with equal truth be 
applied to each particular ſtate of it; the 
ſame principles throughout both in peace and 
war ſeem to have animated the whole mul- 
titude of this hardy people. 

3. The moſt daring courage, an extreme 
fondneſs for war *, a ſteddy perſeverance in 
their old traditions, an invincible love of li- 

, berty 


purpoſe Cluver. Ger. antiq. I. i. p. 94. c. 11. et Gul, 
Malmeſb. De reg. I. i. c. 1. 


* Proinde quicquid de Germanorum moribus dicetur 


in univerſum omnibus tributum intelligi debet. Cluve- . 
rius as above. 


The Germans (as has been hinted c. 2. n. 2. above 
out of Sheringbam) were deſcendants of the antient 


 Cimbri; and each of them, both Cimbri and Germans, 


ſeem to have had their names given them from their 
valour and proweſs in war. fo Seringh. p. 56. Cim- 
bris hoc nomen ex fortitudine et bellica virtute partum 
eſt : Cimbri erim Germanice ſignificant, robu/ti milites, 
tugiles et palagſtrici viri. — Hinc etiam, ni fallor, Ger- 
manis ſuum nomen. Germanus enim idem valet quod 
Kimber, id eſt, homo bellicoſus, a Guerre, quod bellum, 
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berty, an ardent zeal for the religion of their 
forefathers, and a contempt of death ground- 
ed upon the perſuaſion of a happy futurity ?, 
were the common characteriſtics of all theſe 
northern nations, No wonder therefore, 
that whilſt the reſt of Europe groaned under 
the heavy yoke of ſlavery, harraſſed, op- 
preſſed, and worn out by thoſe common ene- 


IMiIecs 


et Man, quod hominem ſignificat; ipſiſque nomen hoc 
primum a Gallis, ut Tacitus narrat, ex timore inditum. 
See Cluver. German. antiq. |. ii. p. 104. who agrees 
with Sheringham in this derivation of the name of Ger- 
mans, as do, indeed, moſt of the learned. 

2 'This principle, in particular, could not but have 
a mighty effect upon the military operations of all thoſe 
who firmly believed in it : To dye with their ſwords in 
their hands was the only way to be completely happy 
in another life. With what enthuſiaſm muſt this fill 
the breaſt of every ſoldier | — The author of the Phar- 


ſalia has very elegantly touched upon the conſequences 


of this principle in the following lines : 
Populus quos deſpicit Arctos 


Felices errore ſuo, quos ille timorum 

Maximus haud urget, Lethi metus, inde ruendi 
In ferrum mens prona viris, animique capaces 
Mortis, et ignavum rediturae parcere vitae. 


The immortality of the ſoul, or, more properly per- 
haps, the ſenſual pleaſures, which all thoſe, who were 
ſlain fighting for their country, were to enjoy in ano- 
ther ſtate with their great anceſtors, who had fallen in 
the ſame cauſe, were the general ſubjects of thoſe ſongs 
or hymns which their bards compoſed and ſung, not 
only juſt before they were going to engage the ene- 
my (tor as Diedorus Siculus obſerves of the Luſitanians, 

be 
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mies of the freedom and independency of 
mankind, the Romans 3, Germany, at leaſt 
the greateſt part of it, ſtill preſerved its na- 
tive freedom pure and inviolate +, ſtill main- 
tained that primitive form of government, 
and regulated its civil conduct upon the plan 
of thoſe ancient cuſtoms, which had been de- 
livered down to it from its planters and 


poſ- 


2, Toi; wd eds eobjcy tCaivor, Y Tuaavas how Uta 
ET,W0k TOI aVTITETUYpfvOLG. ſee Tacit. de M. G. C. 2. ) 
but at all their public feſtivals, to rouſe the martial ar- 
dour of their countrymen. Some of theſe warlike ſongs 
are ſtil] to be ſeen in the collections of the Swediſh and 
Daniſh antiquarians. 

3 Epiftola Mithridatis ad regem Ar ſacem, apud Hiſt. 
Fragmenta Salluſtii, I. iv. — Neque quicquam a prin- 
cipio niſi raptum habere [Romanos] domum, conjuges, 
agros, imperium. Convenas, olim fine patria fine pa- 
rentibus, peſte conditos orbis terrarum; quibus non 
humana ulla neque divina obſtant, quin ſocios, amicos, 
procul juxta ſitos, inopes, potenteſque trahant, exci- 
dantque; omniaque non ſerva, et maxume regna, hoſti- 
lia ducant. This, tho' it be the repreſentation of a 
profeſſed enemy to the Romans, yet is it nevertheleſs 
ſupported by the whole voice even of their own hiſto- 

See likewiſe Galgacus's ſpeech to his countrymen 
the Caledonians, concerning the Romans, preſerved in 
Tacitus's life of Agricola. 


Give me leave to quote the authority of Lucan 
once more: 


Libertas ultra Tanaim Rhenumque receſlit, 
Et toties nobis jugulo quaeſita negatur, 
Germanum Scythicumque bonum — 

L. vii. Y 243. 


Taci- 
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poſſeſſors ; cuſtoms which in this country, as 
the Roman hiſtorian obſerves 5, carried more 
force and authority with them, than written 
laws in other places. Nor can it, I think, 
be ſeriouſly queſtioned, but that wherever 
they extended their conqueſts, at whatever 
untried lands their numerous ſwarms arrived, 
there likewiſe they regularly eſtabliſhed, or 
continued rather, the ſame conſtitution and 
mode of civil government, which they had 
been accuſtomed to live under in their own 
country, as near 1t at leaſt as the different 
circumſtances of their ſituation would conve- 
niently permit. This ſuppoſition is ſo eaſy 
and natural, ſo very agreeable to the genius 
of this reſolute people, and at the ſame time 
ſo well confirmed from ancient hiſtory, that 
no thinking man, I believe, will venture to 
diſpute it with me. 

4. Would we therefore form a juſt and 
true notion of the Anglo-Saxon government 
as it was at firſt ſettled and adminiſtred in 
this iſland? Are we willing to trace out 

the 


5 Tacitus De morib. German. c. 19. Plus ibi boni 
mores valent, quam alibi bonae leges. | 

: Brady's Complete Hiſtory, vol. i. p. 57. I choſe 

to make uſe of the very expreſſions of Dr. Brady upon 

this occaſion, becauſe, as we differ not a little in our 

con- 
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the original ſtamina of our preſent moſt hap- 
py conſtitution ? It is a laudable deſire, 
it is an enquiry well worthy an Engliſhman's 
pains ; but an enquiry which cannot poſſibly 
be attended with any tolerable degree of ac- 
curacy and conviction, unleſs we firſt take a 
view of our anceſtors in their prior ſettle- 
ments, and are able to inform ourſelves under 
what kind of polity they were there govern- 
ed. © They are the ancient cuſtoms of the 
« Germans in general, from whence muſt be 
ce deduced the grounds and rudiments of the 
« Saxon laws, government, and policy af- 
<« terwards eſtabliſhed in this nation . — 
But from whence, may it be pertinently aſk'd, 
are we to expect our information upon this 
firſt moſt important and leading point ? Not, 
indeed, from the antient Germans themſelves, 
who, we are truly told, were not very ſtu- 
dious in cultivating the knowledge of letters 
amongſt them, and whoſe only records, like 
the reſt of their Celtic brethren, were the 
enthuſiaſtic hymns of their bards or poets , 

but 


concluſions, I was willing to ſhew at leaſt that we both 
argue from the ſame principles. 

2 Tacit. De morib. German. c. 19. Litterarum ſe- 
creta viri pariter ac foeminae ignorant: And he had 
before obſe:ved, that they had no other kind. of 
annals 
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but from the learned Romans more eſpecially, 
whoſe provinces bordered upon them, and 
whoſe curioſity could not but prompt them 
to enquire minutely into the cuſtoms and 
manners of a people who had fo frequently 
ſhaken their empire, and before whoſe nume- 
rous and well-refolved armies their victorious 
legions themſelves trembled. And tho' the ut- 
moſt light we can expect to procure may not 


be ſufficient to enable us entirely to diſpel the 


thick gloom with which we have been hitherto 
involved, and to elucidate all the curious que- 
{tions which may ariſe upon ſo engaging and 
intereſting a ſubject, yet will it, I hope, be 
clear enough to aſſiſt us in drawing the out- 
lines of their political fabric, and in pointing 
out the principal and moſt ſtriking parts of 
the ſtructure, all ſuch at leaſt as are any ways 


neceſſary to our farther deſign of delineating 
or deſcribing the Anglo-Saxon government in 


Britain, 


annals or hiſtories than their ſongs compoſed in memory 
of their heroes : Celebrant carminibus antiquis (quod 
unum apud illos memoriae et annalium genus) Tuiſto- 
nem, etc. c. 2. 

: Caeſar De bell. Gall. l. iv. near the beginning. 
Suevi centum Pagos habere dicuntur — And he had 
before obſerved, in the firſt book, c. xii. Civitas Helve- 
tia in quatuor Pagos diviſa eſt. Upon the former of 
theſe paſſages of Caeſar, Montanus adds in his 1 

vi- 
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Britain. In dubious caſes, where better evi- 
dence cannot be obtained, the beſt and moſt 
candid judges will be always guided by pro- 
bability. 

5. It appears then from the remains of an- 
cient hiſtory, that Germany was originally 
divided into many ſeparate and diſtinct nati- 
ons, all of them as to juriſdiction perfectly 
equal, and entirely independent upon one an- 
other. Each of theſe nations or ſtates was 
again ſubdivided into a certain number of 
Pagi, as they are called by the Roman au- 


thors, that is of diſtinct provinces or diſtricts, 


more or fewer, according to the number of 
tribes or clans, that, upon its firſt planting, 
compoſed the ſtate, greater or leſs according 
to the different extent of their territories ; 
thus the country of the Sevi was divided 
into an hundred of theſe Pagi *, as that of 
the Helvetii, according to the ſame author, 

was 


dividere agros in Pagos, omnibus Germaniae gentibus 
commune fuit. Eſt autem Pagus integra amplioris re- 
gionis portio, cujus apud ipſos Germanos vernaculum 
vocabulum fuit Gaw, et variantibus dialectis Gew, Gow. 
Vid. plura apud Cluver. Germ. antiq. p. 113. The 
French {till retain this ſignification in their word Pays 
or Pais, which was derived immediately from it; fo 
Senonicus Pagus, they call le Pais de Normandie, etc. ; 
whilſt our Engliſh antiquaries (vid. Selman in voce 

Pagus ) 
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was into four. Each of theſe provinces or 
diſtricts formed a ſort of community or civil 
118 ſociety within itſelf, each of them having its 
| ſeparate court of judicature, its diſtinct 
prince, preſident, or judge, for its direction 

"I in civil affairs, and its own general in time 
of war. But tho” theſe provinces conſidered 
I apart, had each of them its own ſcepter, if 
| I may uſe, that expreſſion, and was in a 
great meaſure, independent upon the reſt, yet 

| were they all ſubordinate to the regulation 
and authority of the ſupreme legiſlative power, 
Fl which was lodged in the general aſſembly 
Wilt! or congregation of the whole ſtate or nation. 
Such was the original and general plan 
| of their political building, and upon this or 
| a like model, not only the civil government 


| of 


| 
| | | Pagus) always, 1 think, interpret it by that well- 
[1 known diviſion of our iſland into thoſe diſtinct parts or 
"WIN portions we now call ſires. — Thoſe, as Grotius and 
nn others, who would ſtill ſubdivide theſe Pagi into their 
towns or vici (underſtanding towns in the ſenſe we do 
at preſent for a collection of houſes forming a ſort of 
civil ſociety amongſt themſelves) are certainly miſtaken, 
as appears from the whole tenor of the German hiſtory. 
The ancient vici were, tis probable, nothing but 
exo, diſtinct houſes, however we may be now apt to 
join other ideas to the word. For 'tis undoubted, that 
the Germans like all the reſt of the old world, onoea 25 
dr, as Ariſtotle has juſtly obſerved — See however 
Tacitus De Mor. Germ. c. xvi, Nullas Germanorum 


populis 
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of England, but of every other nation of the 
known world perhaps was at firſt formed, 
But 'tis now time, that we proceed to a 
more explicit and preciſe examination of the 
ſeveral parts or members of this ancient Go- 
thic conſtitution. 

6. Now to follow the method laid 
down by Ariſtotle in his excellent treatiſe 
of Politics, we muſt begin with indivi- 
duals, thoſe firſt and moſt minute parts 
out of which the aggregate of ſociety is for- 
med. With reſpect to theſe then, we find 
each man amongſt our ancient German an- 
ceſtors exerciſing a patriarchal authority, as 
lord and governour of his own houſhold 2. 
His whole family ſeems to have been imme- 
diately ſubje& to and dependent upon him 


alone ; 


populis urbes habitari ſatis notum eſt, ne pati quidem 
inter ſe junctas ſedes. Colunt diſcreti ac diverſi, etc. 

In the beginning of his firſt book. 

2 Tacit, De mor. Germ. c. 5. Suam quiſque ſedem, 
ſuos penates regit. So Ari/totle, Polit. p. 3. ſpeaking 
of the firſt ages of the world, tells us in general, 
WHI% ities actNwvetrar uno TE Wicopulaty g vir in & 
A+ Ye "Openges | 

— degaigeu t. by 3X50; 
Ilaidu 13 anixaur. 
owopedss ve, x) drr dexaiw Gxwv. Caeſar, Bell. Gall. 
I. vi. c. 19. Viri in uxores, ſicuti in liberos vitae ne- 
diſque habent poteſtatem. I ſhall not ſcruple to illu- 
B ſtrate 


7 2 * 
— - = = — * 


— ———  ——— — — Aa 
— —  - — > - — - -— — — 


— - 


2 


18 The ANGLO-SAXON 


alone; his word was their law, he admi- 
niſtred juſtice to them, and by his own 
authority put an end to their diſputes. His 
ſlaves, thoſe unfortunate perſons, whom ei- 
ther the chance of war or any other accident 
had thrown into his hands, were ſo abſo- 
lutely in his power, that even tho' in the 
fury of his paſſion he killed any of them, yet 
was he under no apprehenſion of being cal- 
led to an account for his raſh ſeverity 3, If 
his wife at any time violated the honour of 
his bed, he had a right of infliting puniſh- 
ment upon her himſelf immediately, with- 
out waiting for any previous trial or con- 
demnation 4, Let it however be remar- 
ked to the credit of our German patriarchs, 
that, notwithſtanding they were entruſted 

with 


ftrate this account of the antient German cuſtoms and 
manners by what I find in Caeſar, or any other author 
concerning the Gauls, and other the Celtic nations — 
For that obſervation of the learned Cluverius is un- 
doubtedly true (Germ. antiq. p. 102.) uti gentem fuille 
unam Celticam, Hiſpanos, Gallos, Britannos, atque 
Germanos ſupra probatur; ſic moribus quoque pene iiſ- 
dem univerfos vixiſſe, niſi quatenus Hiſpani ac Galli 


nonnullas Graecorum conſuetudines admiſerint, clare 


infra patebit. 

3 Tacit, De morib. Germ. Occidere ſolent ſervum 
non diſciplina et ſeveritate, ſed impetu et ira ut inimi- 
cum, niſi quod impune. 

4 Tacit, ut ſupra, Pauciſſima in tam numeroſa 
| | gents 
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with the exerciſe of ſo great an authority, 
they did not in general make a bad uſe of 
it, For the treatment they gave their 
ſlaves was for the moſt part mild and gentle 5, 
and their behaviour to their wives, ſuch as 


would be a credit even to theſe politer 


ages, where mode or faſhion ſeems to have 
diſguiſed the deformity of vice*, For, con- 
trary to that unnatural luxury, which the ſof- 
ter climes of Afia had very early introduced 
into the world; each man, in imitation of 
their firſt parents, lived contented with one 
wife only, whilſt love and dutiful obedience 
to her own huſband, made up the princi- 


pal part of the woman's character. For, as 
the curious Roman has well obſerved 7, there 
was no part of their diſcipline or general be- 


haviour 


gente adulteria, quorum poena praeſens et maritis per- 
miſſa. What this puniſhment was the ſame author will 
inform us, c. 19. Acciſis crinibus nudatam coram pro- 
pinquis expellit domo maritus, ac per omnem vicum 
verbere agit. 
LTacit. ut ſup. c. 25. Verberare ſervum ac vincu- 
lis et opere coercere rarum, If therefore they were 
ſometimes hard and ſevere to them, it ought rather 
to be imputed to the ſtarts of a momentary paſſion, than 
to their general cuſtom and behaviour. 
* Tacit, ibid. Nemo enim illic vitia ridet : nec cor- 
rumpere et corrumpi ſaeculum vocatur. | 
22 Tacit. De M. G. c. 18. Severa illic matrimonia : 
Nec ullam morum partem magis laudaveris; nam prope 
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20 The AnGLo-SAXoON 
haviour more commendable, than that ſtrict 


ſeverity with which they preſerved the ho-— 


nour of the marriage bed inviolate. Adul- 
teries were ſcarcely heard of in all that nu- 


merous multitude, with which theſe nations 


abounded. Was not this owing to that cuſtom 
which prevailed amongſt them, of the huſ- 
band's bringing a fortune to the wife, and 
not the wife to the huſband 5? In a word, 
there was no country where the women in 
general were treated with more complaiſance 
and affection, or had a greater regard paid 


them 


foli barbarorum [I will not be bound to anſwer for the 
truth of this general aſſertion of my author] ſingulis 
uxoribus contenti ſunt ; exceptis admodum paucis qui 
non libidine, ſed ob nobilitatem plurimis nuptiis ambi- 
untur — and he has elſewhere told us, that there were 
pauciſſima in tam numeroſa gente adulteria. 

s Tacit. ut ſupra. Dotem non uxor marito, ſed u- 
xori maritus offert. This was perhaps the general cuſ- 
tom of the patriarchal ages. See the ſtory "of Sichem 
and Dinah, GEN. xxxiii. There are likewiſe ſimilar 
inſtances to be found in Homer. 

9 Captivitatem, ſays Tacitus, ibid. c. 8. longe im- 
patientius foeminarum ſuarum nomine timent; adeo ut 
efficacius obligentur animi civitatum quibus inter obſi- 


des puellae quoque nobiles imperantur; ineſſe quine- 


tiam ſanctum aliquid, et providum putant: nec aut 
conſilia earum aſpernantur, aut reſponſa negligunt. 
So likewiſe Plutarch, in his treatiſe Lig yurak. aber. 
ſpeaking of the Celtic nations, «i T&78 duriauv ei To 
TAs *; eins See. pile Tay YUVGIHWY, 2 T&% eds 1006 
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them as part of the reaſonable or human ſpe- 
cies than in Germany 9. 

7. As to the management of thoſe do- 
meſtic affairs, which now make ſo great a 
a part of the employment of each maſter of 
a family, theſe, as matters of a mean and in- 
ferior concern, were left to the care and di- 
{cretion of the women, and of the more 1g- 
noble and unactive part of their houſhold . 
War was the only occupation they looked up- 
on as worthy their notice and application, 
and to excel in this was their great glory 

and 


CUMLI 12% H Oh EXE (vuy Sea reg. The ſame kind 
of authority, or even greater, the Sarmatians, the anceſ- 
tors of our Germans, gave their women: For tis obſerved 
by Nicholas of Damaſcus, Tai; os yuucits Eauveojuar xk w 
eye, we Sermon an. Nor do! queſtion but the ſame 
cuſtom might be traced, was there occaſion, thro' moſt 
other the ancient nations — were they not originally per- 
mitted to meet in council with their hufbands in Attica ? 
Such mixed aſſemblies might indeed be attended with 
ſome inconveniences, and this would be ſufficient to put 
an end to them. The Lycians however may be thought 
perhaps even to outdo the Celts in their complaiſance 
to the ladies; for, according to the ſame author, 
Axio T&5 YUYZIHGS (haNNW 71 TE5 (192%; THAW Ky KONSVT Ob hm 
16h. X. T. A. 

Tacit. De mor. Germ. c. Fortiſſimus quiſque ac 
bellicoſiſſimus nihil agens, delegata domus, et penatium, 
et agrorum cura foeminis ſenibuſque et infirmiſſimo cui- 
que ex familia, ipſi hebent: mira diverſitate naturae 
cum 1idem homines {ic ament inertiam et oderint quie- 
tem. 
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22 The ANGLO-SAXON 
and the utmoſt bounds of their ambition. 


When not actually engaged in arms, hunting 


would indeed ſometimes employ their leiſure 
hours, tho' an idle inaCtivity, conſumed in eat- 
ing and drinking, ſeemed far more agreeable 
to the opinion they entertained of liberty and 
true nobility*. Are we ready to condemn them 
for notions, which to us at leaſt appear ſo ut- 
terly everſive of civil ſociety, we muſt condemn 
the whole ancient world with them ; Greeks 
as well as Barbarians looking upon manual 
labour of every fort as the undoubted mark 
of a poor, mean, and ſordid diſpoſition 3; 
whilſt the employment of war was regarded 
by them all, as the only ſure teſt of true no- 
bility : military ſkill, and a mighty execution 
in the day of battle, was with them the 

higheſt 


2 [4.c. 15. Quotiens bella non ineunt, non multum 
venatibus, plus per otium tranſigunt, dediti ſomno ci- 
boque — as if they had been influenced by that maxim 
of Socrates, mentioned ſomewhere in Aelian's varicus 
hiſtory, © That idleneſs is the ſiſter of liberty: 
'H @&gyic & Je 755 iAubaglag & 11. 

3 Herodat. I. 41. E; pry oy * 180 wag Alyonliay prpaby- 
KUO Uh EM. A* * Arpexios Xeivas det 9 Oentaas, 2 


: xt bas, Hligcas, x) Av98s, *) ax:90v wala; T2; gagga gus, 


rere TWy 4 LON WOANITEWY TH; TAG TE Mois phory- 
Savorlas, ON 706 EX 9)35 78h TE; os are rar XFigu- 
vai wy, ve rai Solac 6 eli, %) MANS d is Tov w 
c vel — So again, the ſame author, l. v. ſpeaking of 
the Thracians, tells us, that in their opinion, «egy9» e 
XZ ANFO, Yu N iq GTHAITUT ON," To the ſame payers 
| act 


j 
5 


1 4 
694 
at 
£4 
» * 
« J 75 
LA oY 
4 of 
* : 
"RET. 
5 
2 
3 
FA 
1 7 
oh 
RAS i 
* N 
« & 
>} 


GovERNMENT in GERMANY. 23 


higheſt excellence the human nature could 
arrive at, and the ſum and perfection of all 
other virtues # Read but the inſtitutions 
of the iſle of Minos, or thoſe ſtill more fa- 
mous of the celebrated Lycurgus, and we 
ſhall find both Cretans and Lacedemonians 
educated in this ſame way of thinking: the 
Clarotae or Mnoitae, and Helot-ſlaves, they 
learned and practiſed the mechanic arts, ma- 
naged the lands, and did all other kind of 
work for them, „ whilſt their maſters ſpent 
ce all their time in dancing and feaſting, in 
ce their excerciſes, hunting matches, and 


ce the public places, where good company 
ce uſed to meet and converſe 5.” 


8. Contented therefore with that native 
liberty and independency which they had in- 


herited 
Tacitus, ut ſupra; Pigrum quinimmo et iners videtur 
ſudore acquirere, quod poſſis ſanguine parare. 

+ Cluver. Germ. antig. p. 123. Ipſa bellicoſitas vir- 
tutis nomen x *Zox» ſortita eſt, Sic enim apud gen- 
tiles auCtores 75 «per, id eſt, virtute gens gentem prae- 
ſtare dicitur; non ob temperantiam, vel fidem, vel 
pietatem, vel aliam quampiam moralium virtutum; 
ſed ob animi in certaminibus manuumque fortitudi- 
nem. hinc illud Ciceronis in Oratione pro Muraena, 
Rei militaris virtus praeſtat reliquis omnibus; et paullo 
pot, Summa dignitas eſt in iis, qui militari laude ante- 
cellunt. 

5 dee Potter's Antiquities of Greece, vol. i. p. 69. 
Nic. Damaſcen. de mor. Gen. AæxTdHNαν˖ioig TEXY05 avs 
SET d XNA; 91 Ta; tis TIN! b,TH29; £519, 
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heat of the ſummer, There are, I know, who miſſed 
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herited from their forefathers, our ancient 
Germans were but very little ſolicitous 
for the ſuperfluities of life. Room for 
their increaſing multitudes, and the mere 
glory of the conqueſt were the motives rather 
of their frequent wars with one another, at 
leaſt in the early ages wherein we are now 
confidering them, than either cruelty and 
ſavageneſs of diſpoſition, or the avaricious 
hopes of plunder. Gold and ſilver they were 
as yet happily ignorant of: well pleaſed 
therefore, and ſatisfied with the plain riches 


of nature, their numerous flocks and herds i, 


they had no notion of accumulating vaſt 
quantities of uſeleſs wealth, fit for nothing 
in reality but the propagation of luxury, and 
the corruption of the morals of their bre- 

thren 


1 Tacit. de Mor. Germ. c. 5. Argentum et aurum 
propitii an irati Dit negaverint, dubito — Eſt videre 
apud illos argentea vaſa legatis et principibus eorum mu- 
neri data, non in alia vilitate quam quae humo finguntur 
— Permutatione mercium utuntur Numero gaudent 
[pecorum] eaeque ſolae et gratiſſimae opes ſunt. 

2 Tacit, ut 2 Frumenti modum dominus, aut pe- 
coris, aut veſtis [ſervo] ut colono injungit. — The af- 
fair of cloathing could be no very expenſive article in 
thoſe times, when garments were made uſe of not for 

omp and oſtentation, but merely to cover their naked- 
neſs and to defend them from the cold of winter and the 
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hren. The lands therefore, which were al- 
lotted them in the annual diviſion of their ter- 
ritory, as they were above labour themſelves, 
theſe they again parcelled out amongſt their 
ſeveral ſlaves and dependents to be by them 
cultivated and improved, acquainting them at 
the ſame time with what they expected from 
them in return, whether cloathing, cattle, or 
any thing elſe they thought they might ſtand 
in need of, and reſerving likewiſe ſuch a 
ſhare or proportion of the yearly produce, 
as might be ſufficient to maintain them- 
{elves and their families with credit and in 
abundance ?, 

9. Cuſtoms ſuch as theſe, tis true, are ve- 
ry different from thoſe of the more civilized 
ages, as we are pleaſed to term them ; but as 


they 


by Caeſar's authority, ſeem to think that the Britons, 
the firſt inhabitants of this iſland, were uſed to go na- 
ked. But this the very ſituation of the country, ſo far 
towards the north, abſolutely forvids us to imagine. The 
Celts, part of whom the Britons 2s well as the Germans 
undoubtedly were, had two or three ſorts of clothing in 
Tacitus's time — 1. The ſkins of wild and tame beaſts 
dreſſed and undrefled. 2. A robe, ſpun or made out 
of the barks of trees. 3. Another ſort of clothing made 
of the wool of their ſheep, thick, ſhagged, etc. and 
theſe garments, it appears from very good authority, 
were common to all the Celtic nations. See Tacitus de 
A. G. c. 17. and Kirchmaier's notes upon the place. 
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they are not for that reaſon only immediate- 
ly to be condemned as ſavage and brutal, ſo 
neither ought we too haſtily to conclude 
from thence, that they are not real nor ſup- 
ported by hiſtory, The power, which we 
have here taken notice of as anciently be- 
longing to the maſters of families, neceſſari- 
ly aroſe from that natural ſtate of freedom 
and mutual independency wherein every 
man is born, and which he would have no 
thoughts of ever parting with, till induced 
thereto by mere neceſſity ; till the ambition, 
luxury and vices of mankind had encreaſed 
their wants, enflamed their paſſions, and 
thereby introduced an abuſe of theſe native 
and original privileges of the ſpecies. To 
prevent therefore the ill conſequences of that 
miſchief and confuſion, which began to flow 
from hence, it became neceſſary by degrees 
to reſtrain, and at length totally to aboliſh an 
authority, which was grown dangerous to and 
deſtructive of the public happineſs. How- 
ever, this deſpotic power, or the power of 
every maſter over his own family or houſ- 
hold, was the firſt and indeed the moſt natu- 
ral method, which reaſon itſelf could dictate 
of diſtributing juſtice, and maintaining the 
common peace and tranquillity, For whilſt 
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every man took that care, which his own 
true intereſt required of him, of the good 
conduct and government of his own private 
family, the loweſt and moſt diſorderly part 
of the nation, the general happineſs of the 
whole community muſt at the ſame time be 
preſerved and greatly advanced, 

Io. This method, however, it muſt be 
confeſſed, was not alone ſufficient to ſecure 
the public peace and quiet, for any length 
of time; tis not enough that the foundation 
of the building be well laid, unleſs the ſu- 
perſtructure likewiſe be properly raiſed, and 
the materials well cemented together. For as 
matters of contention and diſpute could not 
but frequently ariſe between theſe ſeveral 
maſters of families themſelves, who ſhould 
judge or decide the difference between 
them ? Nature had given them no proper 
authority or power over one another, and 
as each man would be prejudiced in his 
own favour, the rules which natural equity 
might ſuggeſt to them would be but little 
hearkened to, when heard thro' the medium 
of ſelf-intereſt, The wiſeſt man would make 
but a very indifferent judge in his own 
cauſe, Here then, unleſs ſome method was 
found out to prevent it, would be laid 

the 


c 
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the foundation of laſting feuds and animo- 
ſities between the ſeveral independent mem- 
bers of the ſtate, the conſequence of which 
could be no other than the general diſtra- 
tion, confuſion, and ſubverſion of all ſocial 
happineſs. In order therefore to prevent 
the fatal effects of this evil, our German 
anceſtors by common conſent or election ap- 
pointed over each pagus or province a diſtinct 
preſident or judge, by them, moſt probably, 
denominated For/te, but by the Roman au- 

thors 


t Tactt. de Mor. Germ. Eliguntur in iifdem conciliis 
Principes, qui jura per Pagos, vicoſque reddunt. So 
Caeſar, ſpeaking likewiſe of the Germans, tells us, that 
when they were at peace they had no one common 
magiſtrate over the whole ſtate, ſed Principes regionum 
atque Pagorum inter ſuos jus dicunt controverſiaſque 
minuunt. Grot. de rep. Batav. antiquitat. p. 33. A- 
pud Germanos, praeter eos qui ſacra curabant, duorum 
ordinum homines fuiſſe reperio, Principes et pleberr. 
Principes cum dico non fingulos intelligo qui ſingulis 
gentibus imperitabant, ut plerumque ea vox uſurpatur 
— ſed eos, qui ſinguli partem aliquam gentis curabant, 
quae partes majores quidem Pagi, minores autem vici 
vocantur. And again p. 34. Sunt ergo hi principes 
dignitate generis ac muneris iidem, qui poſtea barones 
atque nobiles, Cluver. Germ. antig. L. 1. p. 319. 
Singulis cujuſque civitatis Pagis ac vicis ſuus erat magiſ- 
tratus, ſive, ut Tacitus et Caeſar vocant, Princeps qui jus 
reddebat. [I cannot find by either Tacitus or Cacſar 
that each vicus had its own prince, the prefect of the 
Pagus being ex officio to adminiſter juſtice to all, houſe 


by houſe, per Pagos vicoſque i. e. xz 7: For Tacitus 
himſelf 
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thors ſometimes called in their language king, 
ſometimes general, tho moſt uſually prince, 
with plenary authority to go round the di- 
ſtrift committed to his charge, and to hear 
and determine all cauſes or matters of con- 
tention, which might ariſe within the li- 


mits of his juriſdiction*, By this wiſe 


proviſion proper care was taken for the 
regular diſtribution of juſtice with the 
leaſt trouble and inconvenience to individu- 
als, as they were not to go far, nor to wait 


long 


himſelf tells us, that the houſes in Germany were all diſ- 
tinct, there being neither towns nor villages, ſee above, 
n. I. c. 5.] Nomen Keg:s a Rotanis, ut ante dictum 
(Pagg. 315, 316.) parum proprium iis impoſitum; quum 
haud dubie e re ipſa ſermone patrio dicerentur Thi Forſten; 
antiquo germanico vocabulo Tote, quod hodieque apud 
Danos, Suedos, atque Norvagios primum numero fignifi- 
cat; eademque ſignificatione apudAnglos in Britannia eſt 
Tirſt. So the prince of Anhalt is called in high Dutch to 
this day furf! von Anhalt, and the marquis of Brandenburgh, 
amongſt his other titles, fur/t zu Rugen, and there are 
other inſtances produced by learned men of the continued 
uſe of this word in its primary ſignification. See Selden's 
Titles of Honour part. 2. c. I. ſ. 53.80 likewiſe in the 
old Roman language, as has been frequently obſerved, 
the word Princeps originally ſignified no more than one 
who was more eminent than the reſt, qui inter ſuos 
eminebat: ſee to this purpoſe Livy l. 2. where he 
ſpeaks of Appius. In this ſame ſenſe likewiſe Phaedrus, 
remarkable for the purity of his ſtyle, ſpeaks of the Prin- 
cipes of the Athenians, meaning no more by the ex- 
preiſion than the Primores or chief citizens. 


i Ta- 
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long for it, nor to be at any expence in 
procuring it. 

11. And that neither dignity might be 
wanting to his preſence on theſe ſolemn oc- 
caſions, nor ſecurity to his perſon, nor pro- 
per weight and authority to his deciſions, the 
prince was always attended and aſſiſted in 
the adminiſtration of his province by a choice 
and ſelect band of the wiſeſt, moſt robuſt, 
and hardy native-freemen of the country. 
Theſe were a ſort of honorary ſervants, they 
were his court as we now term it, his Com- 
panions and attendants, the checks as well as 
the executioners of his power ; they were his 
ſtanding council in time of peace, his guard 
and ſecurity in the day of battle. They ob- 
liged themſelves by oath to be faithful to him, 


and 


r Tacit. De mor. Germ. Centeni ſingulis principibus 
ex plebe Comites conſilium ſimul et auctoritas adſunt — 
Gradus quinetiam et ipſe Comitatus habet, judicio ejus 
quem ſectantur. Magnaque et comitum aemulatio, 
quibus primus apud principem ſuum locus: et principum, 
cui plurimi et acerrimi Comites. Haec dignitas, hae 
vires magno ſemper electorum juvenum globo circum- 
dari in pace decus, in bello praefidium. Nec ſolum in 
ſua gente cuique, ſed apud finitimas quoque civitates id 
nomen, ea gloria eſt, ſi numero ac virtute Comitatus 
emineat. Expetuntur enim legationibus, et muneribus 
ornantur, et ipſa plerumque fama bellum profligant. 
Cum ventum in aciem turpe principi virtute vinci; tur- 


pe 
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and to defend his life at the hazard of their 
own: nay they went ſo far as to impute to 
him the whole merit of their own actions, 
how great and illuſtrious ſoever they might 
appear. As there were different ranks and 
orders of theſe Cmpanions, this raiſed a ſpirit 
of continual emulation amongſt them, who 
ſhould be firſt in his prince's favour, and ad- 
vanced to the ſuperior degree. Beſides their 
maſter's eſteem and affection the only return 
they ſeemed to expect for all their ſervices and 
fidelity was to be plentifully entertained at his 
expence, and to be rewarded by him with 
ſuch other marks of diſtinction as their va- 
lour might be thought to deſerve, a horſe 
for the war, or a ſuit of armour *, 
Thus, as we are informed by Diodorus Si- 

| culus, 


pe comitatui, virtutem principis non adaequare. Jam 
vero infame in omnem vitam ac probroſum ſuperſtitem 
principi ſuo ex acie receſſiſſe. [ Marcellinus, l. xvi. 
will afford us a very remarkable inſtance of this ſtrict 
alliance between the prince and his comites ; for ſpeak- 
ing of Chonodomarius, king of the Allmans, that 
he was obliged to furrender himſelf to the Romans, he 
adds, Comiteſque ejus ducenti numero, et tres amici 
junctiſſimi, flagitium arbitrati poſt regem vivere, vel 
pro rege non mori, ſi ita tulerit caſus, tradidere ſe vin- 
ciendos] Illum defendere, tueri, ſua quoque fortia facta 
gloriae ejus aſſignare, praecipuum ſacramentum eſt. 
Principes pro victoria pugnant: comites pro * 

81 
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culus , the firſt kings of Egypt had no met- 


cenary ſervants, no foreign nor home- born 
ſlaves ordinarily to miniſter about their per- 
ſons, but were always attended and ſerved by 
the ſons of the prieſts and of the ſoldiery, 
that is, of the chief nobility of the country. 
Nor would it perhaps be difficult to ſhew, did 
the occaſion require it, that voluntary com- 
binations of this nature, entered into for ſer- 
vice on the one hand, and for entertainment 
and protection on the other, were common 
throughout moſt of the ſtates of the antient 


world 3. 
bel | 12. As 


Si civitas in qua orti ſunt, longa pace et otio torpeat ; 
plerique nobilium adoleſcentium petunt ultro eas natio- 
nes, quae tum bellum aliquod gerunt, quia et ingrata 
genti quies, et facilius inter ancipitia clareſcunt, ag- 
numque comitatum non niſi vi belloque tueantur. Exi- 
gunt enim principis ſui liberalitate illum bellatorem e- 
quum, illam cruentam victricemque frameam; nam 
epulae, et quanquam incompti, largi tamen apparatus, 
pro ſtipendio cedunt. 

L. 1. p. 63. 

3 Such I take to have been that band of men, who 
went with, or attended Saul to Gibeah, upon his firſt 
election to the kingdom of Iſrael, See 1 Sam. c. 
x. 26. | 

From the words of Tacitus, as quoted above, one 
would be apt to conclude, that the number of theſe ho- 
norary ſervants or Companions was confined to an hun- 
dred — and ſo perhaps it might be in the original inſti- 
tution of them; tho* nothing I think is more evident, 

| | even 


S2... . 0 


. 
-= 
dv 
. — 
. = * 1 7 > 1 
" * a S\, * -  —w—— = 
2 » a 2 = — 
Th £0 - 33S 2 Nn 88 N n , "4 
hr, DE * 
9 WP AIC Ie; 


— 
n — SEO - who 
— > * ws — : G 


— 


; ts, 8 5 2 2 2 N Sr 
— " HE Tg I ED ELIE Oe LS 


3 


"I 
67 2 Fm 5 
2 N * * 3 5 ” £093 


GovERNMENT in GERMANY. 33 


12. As to the number of theſe Companions, 
this ſeems to have been arbitrary and uncer- 
tain, as it depended chicfly upon the perſo- 
nal character of the prince himſelf, who, as 
may be collected from the Roman hiſtorian, 
according to the degree of eſteem he was in 
with his contrymen, was ſurrounded with a 
greater or leſſer retinue of them *,— Nor is it 
indeed ſufficiently clear by whom they were ap- 
pointed; whether by the general council which 
elected the prince, or by a particular deſigna- 
tion of the province, where they were to reſide 
— tho” perhaps after all, which is I think the 


moſt 


even from Tacitus's own expreſſions, than that, in his 
time at leaſt, their number was vague and uncertain. — 
For how elſe can we interpret theſe expreſſions of his, 
Magna Principum acmulatio cui plurimi et acerrimi Co- 
mites: haec dignitas, hae vires magno ſemper electorum 
juvenum globo circundari? So again, Ea gloria eſt, fi 
numero ac virtute Comitatus emineat? but where would 
there be room for this emulation were their number 
confined to juſt an hundred? I ſhould imagine therefore, 
that when the learned Roman ſaies, Centeni ſingulis 
principibus ex plebe Comes adſunt, his deſign is rather 
to point out to us their title or diſtinguiſhing name of 
honour, than to ſpecify their preciſe number — In 
like manner the Centum-viri at Rome ſtill retained their 
old appellation even after their number was increaſed 
to one hundred and eighty; and that known diviſion 
of our counties into hundreds ſubſiſts by this name even 
to this day, though each of them perhaps, very different 
from their original inſtitution, conſiſts of many hundred 


C fami- 
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moſt probable opinion, the whole affair 
was entirely voluntary on both ſides :. The 
freemen of the province offered themſelves to 
his ſervice, and the prince made choice of 
ſuch amongſt them, whoſe character he liked 
beſt. For as it was his valour more eſpe- 
cially, which had recommended him to the 
office where he now preſided, this quality 
alone in thoſe warlike ages would fill his 
court with multitudes of followers; every 
one would be ready to put himſelf under the 
command and protection of a perſon, whoſe 
great merit had rendered him worthy the 
moſt diſtinguiſhing honours his country 
could beſtow upon him. — Here then it was 
that the hardy and ambitious youth might 
always expect to have before their eyes a 
glorious example for their imitation, and 
from their maſter's {kill and experience be 

early 


families. Kirchmaier in his notes upon the above- men- 
tioned paſſage of Tacitus, has theſe words reſtituen- 
dum vero reor certi ſingulis ex plebe comites. Ubi enim 
vel veſtigia ſaltem apud Tacitum aut alios de comitibus 
centenis? Could this Gentleman have produced the au- 


thority of but one manuſcript to confirm his conjecture, 


J believe he would long ſince have perſuaded the learned 

to have admitted it as the true reading. 
2 Thus the Thetes of Athens, the Peneſtae of Theſ- 
ſaly, and the Clientes amongſt the old Romans, might 
| 4 | all 
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early initiated into the art of war: the con- 
quence of which mult neceſſarily be, what 
we find in fact it was, that the num- 
ber of theſe Companions would be indętermi- 
nate, always greater or leſſer according to the 
reputation their prince was in with them. 
— This then, I think, is an indiſputable argu- 
ment againſt any particular appointment of 
them by the public. The nobility and hono- 
rary princes, for ſuch there were, might un- 
queſtionably join themſelves to whoſe court 
ſoever they pleaſed ; nor did they look upon 
it as any diſgrace to them, to ſerve amongſt 
their meaner brethren, and to attend the per- 
ſons of thoſe whom their country had ho- 
noured with a command over its members 3. 

13. It is not, I think, ſufficiently agreed 
amongſt the learned, what was the original 


and proper name, in their own country lan- 


guage 


all chuſe what patrons they pleaſed, tho? it was after - 
wards looked upon as extremely infamous, unleſs ſome 
very good reaſon could be aſſigned for it, to quit the 
ſervice of thoſe under whoſe protection they had once 
thrown themſelves. | 

Tacitus, De mor. Germ. Inſignis nobilitas, aut 
magna patrum merita, principis dignationem etiam ado- 
leſcentulis aſſignant. Ceteris robuſtioribus, ac jam- 
pridem probatis, adgregantur, nec rubor inter Comites 


adſpici. ' 
C 2 Taci- 
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guage, of theſe Companions, as Tacitus calls 
them, who ſo faithfully attended the ſervice of 
our ancient German princes. Some will have 
it to have been that of Graves, which word, 


according to the learned Cluver, ſometimes 
ſigni- 


Tacitus, I think, conſtantly gives them the name 
of Comites; the reaſon of which, perhaps, is, becauſe he 
regarded them as a ſimilar inſtitution to thoſe more ho- 
nourable ſervants or friends, who, a little before his 
time [perhaps their original might be traced up even 
to the earlieſt ages of the Roman ſtate] were wont to 
accompany the Roman generals in all their expeditions, 
and who were called by this name in the language of 
his country. Thus Suetonius, ſpeaking of Tiberius, 
tells us, that being Pecuniae parcus et tenax, Comites 
peregrinationum, expeditionumque nunquam falario, 


Cibarus tantum ſuſtentavit. This was the very mode 


of the German princes] Una modo liberalitate ex in- 
dulgentia vitrici perſecutus, cum tribus claſſibus factis, 
pro dignitate cujuſque primae ſexcenta ſeſtertia, ſecun- 
dae quingenta diſtribuit, ducenta tertiae. How con- 
formable is this to what we have before obſerved from 
Tacitus, Gradus quinetiam et ipſe comitatus habet, ju- 
dicio ejus quem ſectantur? Inſtances of this kind of 
Campanionſbip are more common in the middle and 
lower empire, For, to uſe the words of our ve 

learned countryman Mr. Selden (Titles of Hontur, 
Part ii. c. 7.) „The emperors antiently had about 
them, beſide their greateſt officers of ſtate, ſelect 
<« attendants of court, known by the name of Compa- 
* nionts, or Companions and Friends, "They were uſu— 
c ally made of ſuch as were Conſular or Praetorian ſe- 


6, nators, and ſometimes out. of men of lefs dignity, 


and are ſtyled the Roman College by the emperor Va- 


_ © lerian, in his oration to the ſenate touching Macria- 
| nus 
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ſignified a Companion or Follower *,— But this 
interpretation cannot eaſily be admitted, as the 
moſt uſual fignification of this term is Gover- 
naur3, in which ſenſe it is by no means applica- 
ble to theſe Companions of the Roman hiſtorian. 

Upon 


ce nus. In contubernium imperatoriae majgſtatis adſci ſcere 
<« is uſed by Lampridius for the making them. They 
* waited and aſſiſted the emperor in his counſils and 
actions, and they were civided alſo into their ſeveral 
<« ranks of dignity. There was a rank of the firſt 
ce dignity, another of the ſecond, and another of the 
4e third. Teſtimonies of this diviſion are obvious in 
c both the Codes, and efpecially in Euſebius, where 
che ſpeaks of them under Conſtantine. But whence 
the beginning of them, and of this diviſion is to be 
derived is not agreed on clear enough among learned 
<< men.” QCluver. Germ. antig. I. i. p. 375. is of opi- 
nion, that the Romans borrowed this inftitution, as they 
did many others, from the Germans, who about Con- 
ſtantine's time began to crowd into the court and ar- 
mies of the Roman emperors. — But, as I hinted be- 
fore, the original of theſe Companions amongſt the Ro- 
mans muſt in all probability be traced higher than ei- 
ther Selden or Cluver ſeem to place it; why may we 
not ſuppoſe that it grew by degrees out of that relation 


of Clients and Patrons, which we know to be as old at 


leaſt as their ſtate itſelf, and may, probably, conclude to 
be much older, as Romulus rather imitated the inſtitu- 
tions of the neighbouring nations, than made new ones 
out of his own head ? 

* Cluver, Germ. antig. |. i. p. 374. Comitis quoque 
adpellationem, quae eſt Germanice Grave et Greve, 
haud novam nec nuper repertam exiſtimo : nihilque 
aliud ſignificare quam Comitem ſive Sefatorem. 

3 Vid. Spelman. et Du Freſne Gloſſar. ad vocem. 

C 3 4 Caeſar, 
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Upon the whole, if I might be indulged a 
conjecture, I ſhould rather imagine that the 
Ambacti of the Gauls, conſidering the origi- 
nal affinity beteen the two nations, ſhould 
bid faireſt to be their primitive and true de- 
nomination. The office and employment of 
both was moſt undoubtedly of a fimilar na- 
ture, they were a kind of honorary ſervants, 
encouraged, protected, and advanced by 
thoſe whom they followed, and in return 
abſolutely devoted to their perſons and in- 
tereſts. For, as Caeſar obſerves, *© Every 
«© Gauliſh nobleman, in proportion as his re- 
„ putation encreaſed with his countrymen, 
* was attended by a greater retinue of Am- 
te batt, clients, or dependents ; this was the 
only 


* 


4 Caeſar, Bell, Gall. L. 3. Forum [equitum] ut 
quiſque eſt genere copiiſque ampliſſimus, ita plurimos 
circum ſe Amba#tes, Clienteſque habet, hanc unam gra- 
tiam, potentiamque noverunt. To the like purpoſe 
is what Polyb:us tells us of the ſame nation, lib. 2. 
legit d Ta; ETAIPIAL weyi-1v om2899» 0 ,s id To g Pobe- 
erar- K) SUI@TUTATY tivas War avTNG TETOY, OF d WAEISE5 
Ex Ooxet, T8s OEPATIEIONTAEL S 0vpmeierPrevtutrys arty 
See farther Caeſar. Comm. 6. Comites familiareſque 
ejus (Ambiorigis) equitum noſtrorum vim etc. Here 
tis evident, that by Comites the author means the 
ſame perſons, whom he had before ſtyled Ambacti. 

5 Cluver. Germ. antig. |. i. p. 68. Keronis Monachi 
ad divi Galli Gloſſarium habet: Miniſter, Ambabt : 
miniſtraverit, ambahtit : et ita Otfridus in Evangelio, 

I. i. 
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« only mark their ambition flew at, and this 
« the higheſt inſtance of their popularity 4. 
Is not this the very deſcription we have be- 
fore given of our German Companions and 
their princes? But what ſeems, to me at leaſt, 
to put this matter quite out of all doubt is an 
obſervation which I ſee made by ſome of the 
moſt learned antiquarians, that this kind 
of voluntary dependance, or mutual rela- 
tion between the great men and others of an 
inferior rank, ſtill retains this name both in 
Germany and Flanders; ſuch kind of depen- 
dents being to this day in ſome places called 
Ambachtmen5 — Tho' I have been already 


perhaps longer upon this point, than my 
reader may at preſent think neceſſary, yet 


cannot 


I. i. c. 25. Ambachten, pro operari. — Hinc recte vo- 
cabulum illud Barbaro-latinum Ambaſcia, quod Ger- 
manis erat Ambacht, in Burgundiorum legibus ponitur 
pro Opera. — And in this point Spelman as well as all 
other antiquarians are agreed, that the word Ambaſſa- 
dor was derived from hence. Du Freſne in voce Am- 
bactus obſerves, Remanet etiamnum in Germania et 
Belgio vocabuli veſtigium. Nam in civitatibus paſſim 
Flandricis, aliiſque nonnullis Ambachten ejuſmodi corpora 
dicuntur, quae unum ſibi legunt, cujus auctoritatem 
perinde atque capitis ſui venerantur. Lexicon Germa- 
nicum vetus apud Lipſium l. iii. Epiſtola 44. Ambacht- 


men, miniſtri. Lindenbrogius etiam Ambacht, operari 
interpretatur. 


C 4 6 Caef. 
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cannot I perſuade myſelf to conclude it, with- 
out obſerving one thing farther of theſe Com- 
panions or Ambachts, that in the ſouthern 


parts of Gaul they were known by the parti- 


cular name of Soldurii; theſe were people, 
© who, as the fame Caeſar obſerves, were 


ee abſolutely devoted to the ſervice of thoſe 
© to whoſe friendſhip they had once joined 
* themſelves; they enjoyed their proſperity 


if together with them, and if their patron 
- « fell 


6 Caef. De Bell. Gall. l. iii. Alia ex parte oppidi 
Adcantuannus, qui ſummam imperii tenebat, cum 600 
devotis, quos illi /o/d4ur:os appellant; (quorum haec eſt 
conditio, ut omnibus in vita commodis una cum his 
fruantur, quorum ſe amicitiae dediderint, ſi quid iis 
per vim accidat, aut eundem caſum una ferant, aut ſibi 
mortem conſciſcant: neque adhuc hominum memoria 
repertus eſt quiſquam, qui, eo interfecto cujus fe ami- 
Citiae devoviſſet mori recuſaret :) cum his Adcantuannus 
etc. — In like manner the antient Spaniards or Iberians 
(another of the Celtic nations) as Valtrius Maximus 
obſerves, 1. ii. c, 3. Nefas eſſe ducebant praelio ſuper- 

eſſe, quum is occidifſet pro eujus ſalute ſpiritum devo- 
verant. Laudanda animi praeſtantia, quod fidem ami- 
citiae conſtanter praeſtandam arbitrantur. To the ſame 
purpoſe Plutarch in his Life of Sertorius; ibus &. Gros 
Ive. xb, T5 wg re ela rilaſſu g ovanooxew ary 


wn, 5 ere r iN Bageaguy KAZTIEIZIN rout ol, 
Tot; jty GANG NYE501 ONLY'S TWY UTLTTISWY Ky To ETAIPON, 
[here we have our German Comites again | EecTogiw 
d w HS] allewruv xaleoTeuritur EauTSs 1KONSIBY, 


The facred band amongſt the Thebans, and other ſimi- 
lar inſtances might be produced from other nations. 
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« fell in battle, they were either killed with 
« him, or elſe ſlew themſelves; for no in- 
* ſtance can be produced of their ever ſurvi- 
eving the loſs of their friend and maſter 9.” 
14. But beſides the adminiſtration of juſtice, 
there was likewiſe another privilege, or of- 
fice, which peculiarly belonged to our an- 
cient German princes, I mean that of an- 
nually diſtributing or dividing the land 


amongſt the ſeveral families of their territory. 
Our 


: Caeſar. Bell. Gall. I. 6. c. 22. Agriculturae non 
ſtudent Germani ; majorque pars victus eorum lacte, et 
caſeo, et carne conſiſtit: neque quiſquam agri modum 
certum, aut fines proprios habet; ſed magiſtratus ac 
principes in annos ſingulos gentibus, cognationibuſque 
hominum, qui una coierunt, quantum eis et quo loco 
viſum eſt, attribuunt agri, atque anno poſt alio tranſire 
cogunt. Ejus rei multas afferunt cauſas; ne aſſidua 
conſuetudine capti ſtudium belli gerendi agricultura com- 
mutent; ne latos fines parare ſtudeant, potentioreſque 
humiliores poſſeſſionibus expellant; ne accuratius ad 
frigora atque aeſtus vitandos aedificent; ne qua oriatur 
pecuniae cupiditas, qua ex re factiones diſſenſioneſque 
naſcuntur; ut animi aequitate plebem contineant, cum 
ſuas quiſque opes cum potentiſſimis aequari videat. vid. 
etiam Com. Bell. Gall. 4. 1. Tacit. de Germania, c. 28. 
Agri pro numero cultorum ab univerſis per vices occu- 
pantur, quos mox inter fe ſecundum dignationem par- 
tiuntur. Facilitatem partiendi camporum ſpatia praeſ- 
tant. Arva per annos mutant, et ſupereſt ager. Nec 
enim cum ubertate et amplitudine ſoli labore contendunt 
ut pomaria conſerant, et prata ſeparent, et hortos rigent. 
Sola terrac ſeges imperatur. | 


* 


2 Cluver. 
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Our anceſtors were not as yet become ac- 
quainted with the ſofter blandiſhments of 
peace, and luxury, nor had the primitive 
ſimplicity of their manners been taught to 
yield to thoſe ſplendid vices, which gold 
and filver have too generally been found 
to introduce with them. The wealth they 
rejoiced in was real, and conſiſted chief- 
ly in the number of their flocks and herds, 
their dependents and flaves, and had they but 


ſufficient to maintain themſelves, their fami- 


hes and their retinue, in ſuch a manner as be- 


came the dignity of the character they ſuſtain- 
ed, they ſeem to have been very little ſolici- 
tous about the vain ſuperfluities of life. 
Their commerce with the imperial city had 
not as yet taught them to contemn the ſober 
and more frugal dictates of plain and honeſt 
nature. They had no notion of accumula- 
ting vaſt quantities of uſeleſs land, to be diſ- 
poſed of in magnificent edifices, and to be 
laid out in ſumptuous and wide- extended 
gardens. As the rank they themſelves bore 


1091 


: Cluver. Germ. Antiq. I. 1. p. 105. Quamvis fre- 
quens bellorum trans Rhenum memoratio eft apud Am- 
mianum Marcellinum, nulla tamen urbis alicujus, vel op- 
pidi, vel caſtelli, vel munimenti a Germanis extructi, 


fit mentio: locorum autem, quoties occaſio vel uſus 
poſtulat 
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in their country was entirely owing to their 
own perſonal merit, it could never once enter 
into their thoughts, to endeavour to tranſmit 
enormous eſtates of inheritance to their 
ſterity to maintain them in a lazy ſplendour, 
riot, and luxury, without any regard at all 
to their bravery and virtue. 

15. As the natural ſituation of their coun- 
try, defended by ſeas, rivers, and vaſt uninha- 
bited tracts of land, together with the high 
opinion they entertained of their own valour, 
ſufficiently ſecured them from any dread of 
foreign invaſions, they generally lived diſper- 
ſed up and down the country in ſcattered 
dwellings; as we are told the ancient Athe- 
nians did before their great lawgiver Theſeus 
perſuaded them to leave their divided habita- 
tions, and live together within the ſame 
walls. — Nor does it appear from any evi- 
dence I can find, that even in the ages of the 
lower empire, fear had as yet taught them to 
build fenced cities, towns, or caſtles to live in *, 
Their dwellings therefore were for the moſt 

part 
poſtulat, eadem deſcriptio, quae vicorum ac villarum 
apud Caeſarem, Tacitum, et alios. Ita Tacit. Germ. c. 
16. Nullas Germanorum populis urbes habitari ſatis no- 


tum eſt, ne pati quidem inter ſe junctas ſedes. Colunt 
diſcreti ac diverſi ut fons, ut campus, ut nemus placuit. 


Vicos 
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part in caverns under ground, or in a kind of 
extemporaneous hutts compoſed of turf only, 
or of the rough branches of trees plaited and 
interwoven together, ſo that at the end of 
the year they left them without the leaſt 
difficulty or regret, wandring up and down 
their territorics, as plenty of paſture or freſh 
forage invited them. For as the national 
riches conſiſted in its numerous: flocks and 
herds, they were obliged to ſeek their con- 
veniency rather than their own in their fre- 
quent change of place?, — But let us not 
falſely imagine, that their motions at theſe 
times were lawleſs and tumultuary, and that 
every man ſeized upon what ſpot of ground 

he 


Vicos Iocant, non in noſtrum morem connexis et cohae- 
rentibus aedificiis ; ſuam quiſque domum ſpatio circum- 
dat, five adverſus caſus ignis remedium, five inſcitia ae- 
dificandi — materia ad omnia utuntur informi et citra ſpe- 
ciem et delectationem — ne caementorum quidem apud 
Mos aut tegularum uſus. 

2 Does not the reading this deſcription of the 
manner of life of the old Germans call to the learn- 
ed reader's mind the beginning of the ſixth ſatyr of 
Juvenal? 


Credo Pudicitiam, Saturno rege, moratam 

In terris, viſamque diu; cum frigida parvas 
Praeberet ſpelunca domus, ignemque laremque 
Et pecus et dominos communi clauderet umbra. 


or, theſe lines near the beginning of Ovid's Metan:. 
| 'Tum 
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he liked beſt; for on the contrary, all was 
managed in the moſt regular and orderly 
method according to the particular deſignation 
and appointment of their prince: © to the 
« more, was given more inheritance; and 
« to the fewer, leſs inheritance; every man's 
* inheritance was to be in the place where 
ce his lot fell, according to the tribes of 

e his fathers, there was he to inherit 3.“ 
16. What has been obſerved by a late au- 
thor upon the wiſdom of the Jewiſh conſti- 
tution in that equal, or rather proportionable 
diviſion of the conquered country, which was 
made by Joſhua and the princes of Iſrael 
amongſt the families of the twelve tribes, 
may 


Tum primum ſubiere domus; domus antra fuerunt, 
Et denſi frutices, et junctae cortice virgae. 


But what is more to my preſent purpoſe, the Geographer 


eſpecially imputes this frequent change of place in 
theſe nations to the ſame cauſes I have now done. 
Strabo, J. Vil. Keiser bY EV Gr 170¹ TAUTH, To Week TU; 
Ala ct wuages, 0a THY Miornia Te Biz, N To pwn Ye 
weyer wn Inoave Gi, WAN ty Kaku.ou u true LN40% 
TATHTKEUTY, Ten 0” ano Tay dee paar ” Thin, xa ha reg 
Tois Nowaos ws. kee WiphSphrvel, T Gkii TAG &gα,)ApkPg 
sr,, dr ay gen Teimolar ir To fBogxnpatu. 
Much to the ſame purpoſe is what Ariſtotle has obſer- 
ved, Politic. I. i. p. 2. where ſpeaking of the condi- 
tion of the firſt mortals, he ſays, avayxais I Gros pila- 
Pann Toi; xlnveos ict Tas vA, G avt) wialtdtulai eu- 
Audeiv, Wome yiwpyiav Cura Yiueyerr ts. 
3 NUMBERS xxxiii. 54. 


* Lowman 
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may with as much juſtice and propriety be 
applied to the inſtance before us; for by this 
annual diviſion of their territory, * our 
« German anceſtors provided againſt all 
e ambitious deſigns of private perſons, or 
e perſons in authority againſt the public 
& liberty: for no perſon in any of the 
e provinces, or throughout the whole Ger- 
© man nation had ſuch eſtates and poſſeſ- 
& ſions, or were allowed by the conſtitu- 
ce tion to procure them, that could give any 
© hopes of ſucceſs in oppreſſing their bre- 
te thren and fellow ſubjects. They had no 
riches to bribe indigent perſons to aſſiſt 
e them, nor could there at any time be any 
“ conſiderable number of indigent perſons 
* to be corrupted. They could have no 
te power to force their fellow ſubjects into a 
c tame ſubmiſſion to any of their ambitious 
c views. The power in the hands of fo 
e many freeholders in each province, was 
<« ſo unſpeakably ſuperior to any power in 
te the hands of one or of a few men, that it 
« is impoſſible to conceive how any ſuch 
« ambitious Gelagns ſhould ſucceed, if any 
e perſons 


c 


La) 


A 


* Lowman, of the civil government of the Hebrews, 


p. 48. See likewiſe the quotation from Caeſar, p. 41. 
ore 
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perſons ſhould have been found ſo weak 
c as to attempt them. Beſides, this annual 
« proviſion wiſely cut off the means of lux- 
c ury, with the temptations to it from ex- 


c 


A 


A 


e whole nation upon frugality, and gave to 
every one ſuch a property with ſuch an 


A 


ce ealy ſtate of liberty and independence, 
e that they had ſufficient reaſon to eſteem 


and value them, and endeavour to preſerve 
<« and maintain them.“ 

17. Let us not imagine however, that the 
prince was left to the ſole guidance of his own 


arbitrary will in theſe yearly diviſions or al- 


lotments of their territory, being conſtantly 
aſſiſted in this, as well as in all other matters, 


by his Companions and counſellors. He was 


obliged, we are told, in this diſtribution to 
have eſpecial regard to each man's rank or 
Nobility; tor ſo I chuſe to interpret the words 


made uſe of by the Roman hiſtorian upon 


this occaſion *, however improper the term 
may appear at firſt view, in a country where 
all its native inhabitants were at this time, as 


they came out of their creator's hands, moſt | 


undoubt- 


* Secundum dignationem partiuntur. 


ample. It almoſt neceſſarily put the 
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undoubtedly equal. But J ſhall eaſily explain 
my meaning, — The ancient Germans, (and 
what nation anciently was not ?) were ex- 
tremely grateful to their benefactors, to all 
thoſe good and valiant men, who, by their 
great and noble exploits in the public ſervice, 
had deſerved well of their country. They 
payed the greateſt perſonal deference and re- 
ſpect to them whilſt they were alive, nor 
were their merits forgotten after their de- 
ceaſe; for beſides that they reverenced them 
as little leſs than gods, or beings of a ſupenor 
rank and order * ; their poſterity were moreo- 
ver, put upon a level with the princes them- 
ſelves 3, and had the fame fort of honour and 
regard paid them as thoſe real patrons of their 
country had. Like them they were attended 
with a numerous retinue, and, where every 
thing elſe was equal, we may ſuppoſe they 


were 


2 So Tacitus acquaints us that inVeſpaſian's time Vel- 


leda, on account of her great merit and ſervice to her 
country, was looked upon by them as a deity : ſed et 
olim Auriniam et complures alias venerati ſunt, non adu- 
latione nec tanquam facerent deas — nor can we queſ- 
tion but that they were equally regardful of their bene- 


factors as they were of their benefactreſſes. Tacitus 


would afford us examples enow, could there be any queſ- 
tion made of the fact. ſee however (Annal. 2. in fine) 
what he has ſaid of Arminius, | 
| 3 Tacity 
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were preferred, in the general aſſembly, to 
all other candidates in the diſtribution of the 
public offices. And that they might the 
better ſupport the dignity of theſe ſo peculiar 
marks of reſpect, they were enriched by 
the voluntary gifts and contributions of their 
grateful countrymen, and had a larger pro- 
portion of land aſſigned them for their ſup- 
port at the annual diviſion, — Their notion 
of nobility therefore ſeems in ſome ſort to 
have been like that of Socrates, that the vir- 
tues of the father raiſed, as it were, and ex- 
alted the blood of all his deſcendants+. 

18, This grateful and generous manner 
of proceding towards the poſterity of their 
deceaſed benefactors, could not fail of being 
of the moſt ſignal advantage to the common- 
wealth in general; for by paying theſe obli- 
ging marks of regard to the memory of their 

defunct 


3 Tacit, de Germ. c. 13. Inſignis nobilitas, aut mag- 
na patrum merita principis dignationem etiam adoleſcen- 
tulis aſſignant. 

+ Socrates, whilſt his wife Xantippe was yet alive, 
took into houſe with him and maintained Myrto, daugh- 
ter of Ariſtides ſurnamed the Juſt : 0i ut» Ye it dya- 
do Y, ννE, gives vouiCenr, xaVJdre x Toxga rue, Na 
Triv Agirtios ageriy xa Ty Juyartiez aura yinaiay Hives. 
This is preſerved as a fragment of Ari/totle's treatiſe 
Neg wy: ia;, tis ſaid at leaſt to be ſo, tho' Plutarch 
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defunct heroes, the living were the more 
ſtrongly encouraged to tread in the ſame ar- 
duous ſteps of glory, in hopes of obtaining 
the ſame illuſtrious marks of diſtinction. Let 
it however be obſerved to the credit of our 
brave northern anceſtors, that this ſort of no- 
bility was no protection, no ſanction to lazineſs 
and luxury ; they reverenced indeed the chil- 
dren of thoſe great men, who had formerly 
been at the heads of their tribes, and families, 
or who had led them on to conqueſt and 
dominion, but this reverence continued on- 
ly whilſt they imitated the great examples of 
their fore-fathers, and marched in the ſame 
difficult paths of renown. For however no- 
ble the young men might imagine themſelves 
to be, however pure and untainted the line of 
their genealogy might have been preſerved, 
their rough and unpoliſhed countrymen, 
who were guided by the mere dictates of na- 
ture, deſpiſed a nobility, which had no other 
ſupport than the imaginary baſis of anceſto- 


rial merit *, They knew no other way to 
the 


and others have queſtioned the genuineneſs of it — 
Plutarch makes Myrto the niece of Ariſtides, and not his 
daughter, as the fragment relates. 

: So Lucan in Panegyrico, as I find him quoted in 
Selden's Pref. to his Titles of Honour, 
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the temple of true nobility than thro' that of 
valour and military ſkill. Their young no- 
bles therefore werenot exempt from the ſame 
toils, from the ſame common labour and ha- 
zards, which the meaneſt of their brethren 
were obliged to undergo in order to recom- 
mend themſelves to the favours of their coun- 
trymen : like them they entered themſelves 
into the retinue of the provincial princes and 
other great men, became their voluntary ſer- 
vants and attendants a, and, ſpurred on by their 
example to a noble emulation, endeavoured by 
their own perſonal merit and bravery, to ſup- 
port that dignity and character which had been 
handed down to them from their anceſtors. 
It might not perhaps be improper, whilſt 
we are conſidering this point of the annual 
diviſion of the country, to enquire particular- 
ly whether the Druids, - Bards, and Eubates, 
the three ſeveral orders of their public prieſts, 
were, like the reſt of their brethren, allotted a 


particular ſhare or portion of land for their. 


maintenance, or were otherwiſe ſupported 
by 
perit omnis in illo 
Nobilitas, cujus laus eſt in origine ſola. 
So Tacitus, ſpeaking of theſe young nobility, tells us, 


caeteris robuſtioribus ac jampridem probatis aggregan- 
tur: nec rubor inter comites aſpici. 


1 3 Many 
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by voluntary contributions, and at the pub- 
lic charge; but, I own, I have not ſuffici- 
ent evidence before me at preſent to deter- 
mine this curious queſtion, However, I am 
moſt inclinable to think from the nature of 
the office they were employed in, which was 
in general to take care of the public ſacri- 
fices, to inſtruct the people in their duty, to 
inſpect the auguries, to preſide in the gene- 
ral aſſemblies, and to pronounce the ſentence 
of juſtice upon criminals, that, like the Le- 
vites amongſt the children of Iſrael, they 
had no portion or inheritance with the reſt 
of their brethren, but were entirely exempt 
from all ſecular incumbrances whatever, and 
maintained at the public charge.. 

19. Nor was the power of the prince li- 
mited only to the civil adminiſtration of his 
province, but, like that of the Roman con- 
ſuls under the ancient republic, extended it- 
ſelf equally to its military ſtate likewiſe 7, 
The ſword and the gown were not reckoned 
incompatible in thoſe ſimpler perhaps, tho 
not leſs honeſt ages of the world, before war 

became 


> See Caeſar's Commentaries, lib. 6. where 'tis ex- 
preſly obſerved of the Druids, that they enjoyed omnium 
rerum immunitatem. 


Many inſtances of this conſular- power of the an- 
| cient 
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became a ſcience wherein ſuperior ſkill and | 
conduct frequently triumphed over ſtrength 
and courage, and law an art, which was to 0 
be learnt diſtinct from the rules of natural 
equity. In a word, it was the great buſineſs 
of theſe princes, or kings as the Romans 
ſometimes affected to call them, to take care g 
of every thing, which might any ways con- y 
cern the common welfare of the canton over bs 
which their country had choſen them to pre- 
ſide. They were its judge in time of peace, 
and its general in the day of battle. — This 
. conjunction of civil authority with military 
1 command might, I believe, be ſhewn to 
| have been common to almoſt all nations in 
the firſt ages of the world, „it was ſo well 
% known in the Hebrew conſtitution, that 
% both were united in their judges, their 
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a &* kings, and all their chief magiſtrates *. 
4 The heads, or princes of their tribes in par- 
1 ticular, an office exactly reſembling that of 


our ancient German princes, were captains 
in war, judges and magiſtrates in times of 
peace and counſellors to the king, after the 

| days 
cient German princes are every where to be met with in 


Caeſar, Tacitus, and Marcellinus. 
dee Lowman of the Hebrew Government, p. 73. 
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days of Saul, in all affairs as well eccleſiaſti- 
cal as civil. If Dan was to judge his people 
c as one of the tribes of Iſrael, he was like- 
te wiſe conſtituted one of the heads of thou- 
* ſands in Iſrael.“ 

20. For it may be properly enough remar- 
ked, that however numerous the public armies 
of thoſe times were, and numerous they could 
not but be where all the free-men were ſoldi- 
ers, the troops of every tribe or province always 
aſſembled under the fame ſtandard, marched 
together, and fought in one body under their 
own officers — an excellent expedient this to 
encourage them to behave with vigour and 
reſolution in the cauſe of their country, en- 
couraged as they were by the example, and 
animated by the mutual exhortations of their 
neareſt friends and relations, whom they ſaw 
engaged in the ſame dangers with them- 


ſelves, 


1 Tacit. de Germ. c. 7. Quodque praecipuum for- 
titudinis incitamentum eſt, non caſus nec fortuita con- 
globatio turmam aut cuneum facit, ſed familiae et 
propinquitates. So when the Helvetii left their country 
to plant themſelves in ſome other place, each of the 
four Pagi marched diſtinct from the reſt of their bre- 
thren: this is evident from what Caeſar tells us of his 
attacking and cutting off one of theſe Pagi, after the 
other three had croſſed the Arar. See Comm. Gall. |. i. 
C. I2. ä 
2 Tacitus ut ſupra. c. 6. ſpeaking expreſsly of their 

| armies, 
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ſelves *,— It would be difficult perhaps, if 
not impoſſible, to deſcribe the exact regula- 


tion, order, and diſtribution of the ancient 
German militia: tho', I believe, I ſhould 
not much err in my opinion, was I to aſſert, 
that the troops of every diſtri or tribe was 
divided into ſo many ſeparate bands or corps 
of a hundred men each, under the com- 
mand of a diſtinct officer of its own, who 
was called the Leader of the hundred*; he 
was generally the oldeſt man of the troop, 
and conſequently ſucceded to this office by 
vertue of his age. This, we are told by a 
very judicious author, was the model of the 
ancient armies of the Franks, and if ſo, we 
may very ſafely venture to conclude, that 
in this reſpect, as well as in moſt others, the 
difterent nations of Germany all reſembled 
one another 3, Should any man however 
{till 
armies, and telling us that their chief ſtrength lay in 
foot, adds, definitur et numerus ; Centenz ex ſingulis 
Pagis ſunt; idque ipſum inter ſuos vocantur; et quod 
primo numerus fuit, jam nomen et honor eſt. after 
quoting this place Cluver. Germ. antig. |. i. p. 114. 
adds, Nempe, th: Hunderter adpellabantur. Poſteriores 
circa Rhenum Germani Latinum vocabulum in linguam 
ſuam adſciſcentes, ipſas terras dixere Centen, et Cent- 
gerichte, comites vero illos centenos, Centgraven. 
3 Boulainvilliers in his Memoires Hiſtorigues, p. 24. 
La milice Salique, ou Francoiſe, conſiſtoit toute en in- 
| 4 fanterie 
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ſtill infiſt upon it, that it is more probable, 


that the diſtribution of our ancient northern 
militia was into corps of 1000, 100, 50, and 
10 men each with their reſpective officers, 
I ſhould not be much diſpleaſed with his o- 
pinion, ſeeing ſuch in reality, or very nearly 
like it, was the earlieſt diviſion of the Ro- 
man armies, of the Tartars in the north +, 
and of the children of Iſrael, „ amongſt 
* whom Moſes took the chief of the tribes 
* wiſe men and known, and made them 
«* captains over thouſands, and captains over 
e hundreds, and captains over fifties, and 
“ captains over tens, and officers among the 
« tribes5.” For in this, as well as in many 
other particulars of the Jewiſh polity, as has 
been oft-times remarked by the beſt and moſt 
knowing enquirers, the wiſdom of God 
& ſeems to have confirmed ancient cuſ- 
ce toms rather than have made new conſtitu- 
6 tions 6.“ 

21, But 


fanterie [plus penes Peditem roboris ſays Tacitus] & 
etoit diviſee en centaines, & chacun avoit un officier de 
centenier, en Latin; Atungin, en langue Franque ou 
Teutonne; lequel etoit toujours le plus vieux de la 
troup; raiſon pourquoi les noms de centenier & ſenieur 
ſont employez l'un pour l'autre par les auteurs du * 
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21. But amongſt other privileges of the 
prince, it muſt not be omitted, that one was 


to preſide in the general aſſembly of his pro- 


vince; for tho' I cannot find, that either the 
Greek or Roman authors have taken the leaſt 
notice of theſe particular meetings of each 
Pagus or diſtrict, as diſtinct from that of the 
whole ſtate, yet is it very probable that ſuch 
there were; in as much as we know that 
each canton, like the tribes of Iſrael, was 
in many reſpects independent of all the reſt, 
and under its own proper government, and 
our concluſion will be {till farther ſtrength- 
ned, when we come to take notice of the 
civil polity ſettled by them afterwards in Bri- 
tain. — Another prerogative of the prince, 
for I would not willingly paſs by any of 
them, was, that he might marry two or more 
wives if he pleaſed; tho' this was always look- 
ed upon as a matter of favour to the later wives 
and their relations, rather than the effect of 

an 


& meme dans les chartres. 

+ See Mr. Petis de la Croix s life of n p. 81. 
as likewiſe the Laws of the Viſigoths, lib. 2. tit. 2. 
I. 26. 

5 DEUTERONOM. i. 15. 

6 Lowman, p. 160. 
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an intemperate appetite *,— As to the prince's 
revenues, beſides that larger ſhare of land which 
was aſſigned him in the general allotment of 
the province, he had likewiſe a determinate 
proportion of all the fines appointed him for his 
ſupport *, which in thoſe early ages of the 
world, being impoſed (as among the Romans, 
and other nations 3) for almoſt all crimes except 


treaſon and adultery, which ſeem to have 
been 


See above, p. 20. in the notes. 

2 Tacit. de German. c. 12. ſed et levioribus delictis, 
pro modo poenarum, equorum, pecorumque numero 
convicti mulctantur. Pars mulctae regi vel civitati, pars 
etc. and again c. 21. Luitur homicidium certo armen- 
torum et pecorum numero. 

That this method of commuting puniſhments was 
frequently practiſed by the ancient Romans, Fe/tus will 
inform us, voce Oves; and Agellius — as to the Hebrews, 
when the law ſays, an eye for an eye, a tooth for a tooth, 
etc. the beſt commentators explain it in this manner, 
the putting out an eye ſhall be puniſhed with the valuation 
of an eye, etc. At what rate every limb was valued b 
our Anglo-Saxons may be ſeen at large in their laws ſtill 
extant. much after this manner likewiſe, I ſuppoſe, the 
Lex talionis, or law of retaliation, is to be explained in 
the twelve tables. — The paſſage of Agellius, which I had 
my eye upon above, is in l. xx. 1. Quidam Lucius Ve- 
ratius fuit, egregie homo improbus atque immani vecor- 
dia. Is pro delectamento habebat os hominis liberi ma- 
nus ſuae palma verberare. Eum ſervus ſequebatur cru- 
menam plenam aſſium portitans : et quemcynque depal- 
maverat, numerari ſtatim ſecundum xii tabulas quinque 
et viginti aſſes jubebat. It may not be diſagreeable to 
the reader to have it here obſerved, that on account of the 
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been always puniſhed, the former with the 
ignominious death of hanging, the latter 
with the moſt ſevere and contemptuous cor- 
poral puniſhment, muſt have amounted to a 
very conſiderable allowance. 'The volun- 
tary contributions of thoſe over whom he was 
choſen to preſide amply made up whatever 
elſe might be deficient in the prince's in- 
come + — Our anceſtors were not as yet be- 

come 


ſcarcity of money in the firſt ages of the Roman com- 
monwealth, it was provided by the laws, that no greater 
fine ſhould be ever impoſed upon a citizen at one time, 
than two oxen and thirty ſheep ; that each ox ſhould be 
eſtimated at 100 pounds of ſigned braſs (centuſſibus) each 
ſheep at 10 pounds of the ſame, or decuſſibus. In Greece 
the value of ſuch an injurious boxing or buffeting, as Ve- 
ratius was guilty of, ſeems to have been eſtimated at a 
much higher value, 1. e. at half a talent, or 300 drachmae, 
as my very learned friend Dr. Taylor (not. ad Dem. Orat. 
c. Mid.) has well remarked not only from Demoſthe- 
nes's compromiſing the blows he had met with from Mei- 
dias at that ſumm, but more eſpecially for a humorous 
ſtory told of Diogenes the Cynic and the ſame Meidias to 
be ſeen in Laertius's life of that philoſopher. 

4 Tacit. de German. c. 15. Mos eſt civitatibus ultro 
ac viritim conferre principibus vel armentorum vel fru- 
gum, quod pro honore acceptum etiam neceſſitatibus 
ſubvenit: but what pleaſed them moſt of all was, as the 
ſame author obſerves, the gifts which were ſometimes 
ſent them, as a public acknowledgement as it were 
of their great merit, from the neighbouring nations — 
gaudent praecipue gentium finitimarum donis, quae non 
modo a fingulis, ſed publice mittuntur; electi equi, mag- 
na arma, phalerae, torqueſque — Preſents well-adapted 
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come politicians enough nicely to diſtinguiſh 
between the public and private intereſt ; 
they had no intereſt ſeparate from the public, 


and therefore were at all times ready to ſacri- 


fice their private property as well as their 
lives to its honour and well-being ; it was 
dividing theſe two intereſts, the public and 
the private, which both God and nature 
had fo firmly united together, that firſt in- 
troduced the neceſſity of legal taxations and 
all thoſe other impoſitions, which are the 
great burthen as well as clogg of our mo- 
dern governments. But in the beginning 
it was not ſo. — The office of prince ſeems 
to have bcen given for life 5. 

22. But our political building was not yet 
complete; nor were our northern anceſtors 
ſuch unſkilful architects as to leave their work 
half-finiſhed. The authority of the maſter 
might indeed ſecure the quiet and ſubordina- 

tion 


to the military genius both of the Receivers and the 
Senders. 

5 Cluver's obſervation upon theſe ancient German 
princes, or kings as they were ſometimes called, eſpeci- 
ally by the Romans, is very juſt, as may appear 
from what has been already obſerved of them —— 
Principes Germanorum, ſays he, ſive reges, ſolo nomine 


tantum reges fuere : re autem ipſa «exs eorum nihil a- 
liud 
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tion of private families, and the power of the 
prince provide for the peace and tranquillity 
of particular provinces, but the public hap- 
pineſs required ſomething farther ; there was 
ſtill wanting, ſome certain and regular me- 
thod of putting an end to thoſe various diſ- 
putes, which would frequently ariſe between 
the inhabitants of different provinces, ſome 
method whereby to unite the whole ſtate into 
the ſame common intereſt, and to make one 


uniform body of the ſeveral diſtinct and diſ- 


joined members. Now both theſe wants would 
be moſt effectually remedied by the appoint- 
ment of a ſtated general meeting, or congre- 
gation of the whole nation, ſuperior to all o- 
ther powers in it — and ſuch an aſſembly, or 
general council, we find in fact to have been 
conſtituted by them ; in which all and eve- 
ry freeman, or native, of every province of 
the ſtate *, who was arrived at the proper 

age, 


liud fuit quam 5palzy.« Te Big, five S A“, ut tra- 
dit de Lacedaemoniorum regibus Ariſtetel. 1. iii. Polit. 
Germ. Antig. I. i. p. 318. Exactly to the ſame purpoſe 
is this of Grotius ( De rep. Batav. antiq. p. 27.) Nihil ma- 
nifeſtius eſt quam reges Batavorum et Germanorum 
fuiſſe itidem ut Laconic's nomine ſolo, re vero ipſa ni- 

hil niſi optimatium primos 
1 Tat. De mor. Germ. c. 11. De majoribus rebus 
con- 
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age, and had not forfeited his right to this 
great privilege by cowardice * or other miſbe- 
haviour to the public, might, if he pleaſed, 
be preſent. This then was the crown of the 
building, and that which added ſtrength as 
well as proportion and ornament to the whole 
edifice — I have faid, that all and every native 
freeman from every province of the ſtate had 
a right to be preſent in this ſovereign coun- 
cil ; nor indeed was it even poſſible, that the 
ſupreme power ſhould be lodged any where 
elſe but in the body of the whole nation aſ- 
ſembled together, if we reflect only upon 
what has been before obſerved of the annual 
diviſion of the land amongſt all the free-born 
members of the ſtate : for, as a late author has 
very juſtly deſcribed it, Property is the natu- 
< ral foundation of power, and ſo of authority; 


“hence the natural foundation of every go- 


© yernment 


conſultant omnes .. . . coeunt, niſi quid fortuitum, et ſubi- 
tum inciderit, certis diebus cum aut inchoatur Luna aut 
impletur —Lllud ex libertate vitium, quod non ſimul nec 
juſſi conveniunt, ſed alter et tertius dies cunctatione co- 
euntium abſumitur. ut turbae placuit, conſidunt armati. 
So Cluver, Germ. Antig. I. i. p. 316. ſpeaking of the 
civil government inſtituted in the different ſtates of Ger- 
many: In his pura puta Democratia merito dici debet. 
quidpe ſumma imperii poteſtas, majeſtaſque apud uni- 
verſum erat populum. In quo licet ordines diverſi, 2 
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vernment is laid in the diſtribution of the 
lands or territories belonging to it, to the ſe- 
veral members of it. If the prince is pro- 
prietor of the lands, as in ſome eaſtern go- 
vernments, ſuch prince will be abſolute; for 
all who hold the lands, holding them 
of the prince, and enjoying them at his 
will and pleaſure, are ſo ſubject to his 
will, that they are in a condition of ſlaves, 
not of free- ſubjects. If the property is 
divided among a few men, the reſt hold- 
ing of them, and under them as vaſſals, 
the power and authority of government 
will be in the hands of thoſe few men, as 
a nobility, whatever authority may be 
lodged in the hands of one or more perſons 
for the ſake of unity in counſel and action; 
but if the property be generally divided 
near equally among all the members of 

<« the 


alio ſuperior, principis, ſacerdotum, primorum ſive pro- 
cerum, nobilium et plebis, tamen in conciliis ac conven- 
tibus fine jure aut dignitate regia, ut Turbae placuit, 
armatus Juiſque conſedit; fine jure weNuiacs Prout de- 
tas cutque, prout decus bellorum, prout facundia erat, pro ſe 
quiſque ſententiam dixit. 


t Tacit. ut ſupra. c. 16. Scutum reliquiſſe praeci- 


puum flagitium, nec aut ſacris adeſſe, aut concilium ini- 
re ignominioſo fas. 
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c the ſociety, the true power and authority 
« of ſuch government will naturally be 
© in all the members of that ſociety, what- 
ever form of union they may have for the 
c better direction of the whole as a political 
c body.“ It would be perhaps ventu- 
ring ſomewhat too far to aſſert, that all and 
every native free-man was always perſonally 
preſent at theſe general aſſemblies of his na- 
tion; *tis ſufficient for my purpoſe, that he 
had a right to be there, and might be preſent 
at the public deliberations if he pleaſed. 
The moſt uſual method, *tis not unlikely, in 
ordinary caſes was to ſend the elders of each 
province, the leaders of their hundreds per- 
haps, as their deputies or repreſentatives to 


them, 


cc 


: Lowman, p. 33. 

5 Grotius De rep. Batav, Antiq. p. 35. Quod omnes 
ait Tacitus, non ita intelligendum eſt quaſi ſinguli, tan- 
quam ad comitia convenerint, relictis laribus ac focis: 
id enim in gente magna — fieti omnino non poterat. 
fed omnes dicuntur ipſum concilium, quod ex omni regi- 
one omnique ordine idonei homines mittebantur. Ex- 
plicat hoc ipſe Tacitus cum de Semnonibus loquens, 
ſtato, ait, tempore in ſylvam auguriis patrum et priſca 
formidine ſacram omnes ejuſdem ſanguinis populos lega- 
tionibus coire. This might be praCtiſed (as I have ob- 
ſerved in the text) in the ordinary and ſtated aſſem- 
blies; but that theſe legations or repreſentations were 
not allowed in extraordinary caſes is evident from 


Caeſar, Cam. Bell. Gall. I. i. c. 56. where we are 
told, 
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them. — I fay, this might be ſometimes 
done in ordinary cafes; but in all momen- 
tous affairs, where the common good was 
more immediately concerned, the whole na- 
tion, all within ſuch an age at leaſt, were ob- 
liged to be preſent under the ſevereſt penalty. 
This is evident from many inſtances both in 
Caeſar and Tacitus 3. | 

25. In this great aſſembly therefore, as 
was molt proper it ſhould be, was lodged the 
ſapreme legiſlative power of the whole nation. 
To this general e council belonged the high 


privilege of reſorming the public grievances, 
of correcting and amending ſuch of the old 


cuſtoms as time and other circumſtances had 
rendered improper to be any longer obſerved, 


and 


told, that Indutiomarus being threatned with the Roman 
army, armatum concilium indicit. Hoc, more Gallorum, 

cit initium belli, quo, ge communi, omnes puberes armati 
convertre coguntur;z ct, qui ex 11S noviſſimus venit, in 
conſpectu multitudins omnibus cruciatibus affectus ne- 
catur. And that theſe aſſemblies in general were extreme- 
ly numerous is farther evident from the words made uſe 
of by the Roman authors upon the occaſion, ſuch as u- 
titudo, plobes, turba. etc. ſo when the Helvetii, in Caeſar, 
agreed to quit their country, the whole c:v:itas, or totius 
regienis incolae are convened, etc. — As it was the eſpe- 
cial buſineſs of their wives and ſlaves to take care of 
their domeſtic affairs, what was there which could pre- 
vent the huſbands from always attending the ſervice of 
the nation with their preſence and advice ? 
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and of eſtabliſhing ſuch new orders and laws 0 | 
as might be obligatory to the whole union 5 
or community. When aſſembled in their na- it 


joyed all the privileges and power, which was 
uſually exerciſed by the people in thoſe moſt 
celebrated governments of Greece and Rome. 
At theſe ſolemn meetings of the whole ſtate 
war was proclaimed, peace confirmed, migra- 
tions ſettled *, the public General choſen, and 
the princes of the ſeveral provinces elected, And 
to this ſame ſovereign power do they ſeem to 
have been all accountable for the due admini- 
{tration of the truſt committed to their charge. 
If they injured or oppreſſed any man, by com- 
plaining to the general council he might ex- 
pect to meet with ſpeedy redreſs. All caſes 
of a public concern, ſuch as treaſon againſt 

the 


Machiavelli Hiff, Niorent. l. i. p. 1. 1 popoli i 
quali nelle parti ſettentrionali di la dal Fiume del Reno 
& del Danubio habitano, ſendo nati in regione genera- 
tiva & ſana, in tante moltitudine molte volte creſcono, 
che parte di loro ſono neceſſitati abbandonare i terreni 
patrii, & cercare nuovi paeſi per habitare. L'ordine, 
che tengono quando una di quelle provincie ſi vuol 
ſgravare di habitatori, è di dividerſi in tre parti, compar- 
tendo in modo ciaſcuna, che ogni parte ſta de* nobili & 
ignobili, de' ricchi & poveri ugualmente ripiena, dipoi, 
quella parte alla quale la ſorte commanda, va à cercare 
ſua foͤftuna, & le due parti ſgravate dal terzo di loro, ſi 

A riman- 


tional congregation, the ancient Germans en- | 
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the ſtate, were tried and determined here, as, 
'tis probable, were many other matters of a leſs 
general influence, if they related to the mem- 
bers of different provinces, or were brought be- 
fore them by appeal from the ſentence of the 
provincial princes :. For, like as in the He- 
brew and moſt other the ancient ſtates, in a na- 
tional meeting of the whole people was lodged 
the dernier reſort of juſtice, and according to 
te the ſentence of the law which they taught, 
ee and according to the judgment which they 
“gave, all were to do. None were to decline 
te from the ſentence which they ſhewed either 
ce tothe right hand or to the left 3.” In one 
word, every thing of any moment to the good 
of the public could be here only tranſacted and 
ultimately determined +, Nor were even their 
young men permitted to bear arms for the 

public 
rimangono a godere i beni patrii. 

2 Tacit, De mor. German. Licet apud concilium ac- 
cuſare quoque, et diſcrimen capitis intendere. [we have, 
among others, a remarkable inſtance of this in Orgeto- 
rix the Helvetian. ſee Caeſar, Com. 1. i. c. 4.] diſtin- 
ctio poenarum ex delicto: proditores et transfugas arbo- 
ribus ſuſpendunt — fed et levioribus delictis pro modo 
poenarum equorum pecorumque numero convicti mul- 


ctantur. Eliguntur in iiſdem conciliis et principes. 
3 DEUTERON. xxvii. II, 12. 
+ There are ſo many inſtances of the ſovereign 
power of this general aſſembly 1 the whole ſtate to be 
| — met 
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public, that is, they were not regarded as mem- 
bers of the ſtate, till they had been firſt openly 
preſented and admitted to this privilege in a 
general aſſembly 5. To ſerve in the national 
armies, to be eſteemed worthy to fight for 
their country, was an honour which flaves 
or mere mechanics could not expect to arrive 
at in thoſe early ages. Where the glory of 
the nation was concerned, where liberty and 
property were in danger, none but freemen 
were thought proper to be employed, none 
but thoſe, who were ſharers in the property 
of the ſtate, were looked upon as intereſted 
enough heartily to defend it. Such were 
thoſe valiant armies of the Grecian ſtates, 
made up entirely of citizens, which fo brave- 
ly withſtood the almoſt-innumerable bands 
of Perſia; ſuch were thoſe ancient Roman le- 
gions, which laid open the way to the con- 
queſt of the. world ; and ſuch were thoſe har- 
dy and well-reſolved forces of our northern 
anceſtors, which at length made themſelves 

maſters 
met with in every page almoſt of Caeſar and T acitus, 
that it would be needleſs to go about to prove what 1s 
lo manifeſt. See however the whole conduct of the 
Helvetii from their firſt leaving their country to their 
being obliged to return to it again. Com. Bell. Gall. J. 1. 
ſee likewiſe Tacit. Hifter. l. iv. where you will mect 


with the hiſtory of Civilis the Batavian in proof gens 
ve 
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maſters of Europe, triumphing over Italian 
luxury and effeminacy. 

26. As experience however could not but 
ſoon convince them, that ſuch mixed and 
tumultuary aſſemblies, as thoſe we have ta- 
ken notice of, could not but be very impro- 
per for the ſpeedy diſpatch of buſineſs, or the 
ſecret management of the more momentous 
affairs of ſtate — In order to remedy this 
inconvenience, and to prevent, as much as 
might be, all raſh and precipitate determi- 
nations, the princes of each diſtrict ſeem to 
have been appointed as a ſtanding council or 
ſenate, or, more properly perhaps, as a re- 
preſentative committee of the whole nation, 
always ready to adviſe what was to be done 
upon any ſudden emergency, to call the body 
of the people together, and, as in the Hebrew, 
Grecian, Roman, and Carthaginian ſtates, 
to prepare the way for the future delibera- 
tions of the general aſſembly. They un- 
dertook the neceſſary embaſſies to foreign 

ſtates *, 


J have aſſerted in this ſection. 


Arma ſumere non ante cuiquam moris, quam 
civitas ſuffecturum probaverit. Tum in ipſo concilio 
vel principum aliquis, vel pater, vel propinquus ſcuto 
frameaque juvenem ornant. Haec apud illos toga — 
Ante hoc domus pars videntur, mox reipublicae. 
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ſtates *, and to them particularly did all fo- 
reign embaſſadors apply for the diſpatch of 
their buſineſs. Differences of leſſer conſe- 
quence, or matters of a private nature, they 
were entruſted to determine by their own au- 
thority ; the greater, that is, all aftairs wherein 
the community was concerned, they were to 
prepare in the moſt proper manner t6 be laid 
before the general aſſembly there to receive 
their ultimate ſanction 2. The ſenate were 
& authors of all councils in the ſtate; and 
© what was by them conſulted and agreed, 
te was propoſed to the people, by whom it 
& was enacted or commanded, becauſe in 
e them was the power to make it obeyed.” 
But as to any other authority or ſuperiority 


the ſenate had it not, 
26. For 


: So Caeſar, Bell. Gall. l i. c. 30. Bello Helvetio- 
rum confecto, totius fere Galliae Legati, principes civi- 
tatum, ad Caeſarem gratulatum convenerunt. 

2 Tacit. De Germania. De minoribus rebus prin- 
cipes conſultant, de majoribus omnes. Ita tamen, ut 
ea quoque quorum penes plebem arbitrium eſt, apud 
principes praetradentur, [So I read inſtead of pertrac- 
tentur, as it ſtands at preſent in the text : this is the very 
weBunviola: of the Greeks, and the proper buſineſs of 
the ancient ſenates. Colerus, Acidalius, and other com- 
mentators have made the ſame emendation in my au- 
thor] — Expetuntur legationibus et muneribus or- 
nantur, Caeſar, Comm. Bell. Gall. l. vi. 20. Magiſtra- 
tus, quae viſa ſunt, (with regard to popular reports) oc- 
8 | cultant; 


7 
1 
19 
14 


GovERNMENT in GERMANY, 71 


27. For in the great aſſembly it ſelf as e- 
very native freeman had an undoubted 
right to be preſent, ſo his independency pla- 
ced him upon a level with the nobleſt of his 
brethren. All ſeem to have been then redu- 
ced to that primitive ſtate of equality, where- 
in nature herſelf had originally placed them: 
the voice of the private man, was he in o- 
ther reſpects his equal either for war or 
council, was heard with as much attention, 
and carried as much weight with it in this 
democracy, as of him who enjoyed any of 
the public offices. It was the multitude, as 
as they are frequently called by the Roman 
hiſtorians, that is, the bulk of the nation, 
which abſolutely decided in all affairs of mo- 
ment *, Even the princes themſelves ſeem not 

| to 


cultant; quacque eſſe ex uſu judicaverunt, multitudini 
produnt. De republica niſi per concilium loqui ng con- 
ceditur. Vid. ibid. I. vii. c. 12. et alibi. | 

t Tacit, Ger. Rex vel princeps prout aetas cuique, 
prout nobilitas, prout facundia eſt, audiuntur, auctori- 
tate ſuadendi magis, quam jubendi poteſtate. So Liſcus 
in his diſcourſe to Caeſar, Bell. Gall. Com. l. i. c. 17. 
Eſſe nonnullos quorum auctoritas apud plebem pluri- 
mum valeat, qui privati plus poſſint quam ipſi magiſtra- 
tus. And another of their great men tells us, in the 
ſame author; that ſuch was the nature of his command 
[he was general] that he had no more power over the 
1 than the multitude had over him, Caeſar, 
v. 


E 4 6 Tacit. 
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to have had any other authority, than what 
their ſuperior endowments of mind might per- 
chance give them; they did not ſo much as 
preſide here, that province belonging entirely 
to the Druids, or national prieſts, whoſe 
more eſpecial buſineſs it was to preſerve or- 
der and decency, as far as poſſible, in theſe 
numerous and unwieldy aſſemblies. They 
commanded filence, they puniſhed the re- 
fractory and diſobedient, and, as is moſt 
probable, laſt of all pronounced the will 
or decree of the aſſembly, however made 
known or ſignified, whether by ſome particu- 
lar claſh of their arms, which like the an- 
cient Grecians they ever carried with them, 
or by votes, or by any other means ?— It 
may not be improper to obſcrve here, in or- 
der to obviate ſuch reflections as the reader 
may be apt to make to himſelf upon this de- 
ſcription of the power of the Druids, that 'tis 
not unlikely, that they were of the chief no- 
bility of their country, and deſcended from 
ſome of the moſt ancient families in it, in like 
manner as were the prieſts of Egypt, the Eu- 

patridae 


2 Tacit. ut ſupra. Silentium per ſacerdotes, quibus 
tum et coercendi jus eſt, imperatur. — Si diſplicuit ſen- 
tentia fremitu adſpernantur; fin placuit, frameas con- 
cutiunt. honoratiſſimum aſſenſus genus eſt, armis lau- 


dare — nihil autem neque publicae neque privatae rei 
niſi 
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patridae of Athens, and the Flamins of Rome; 
and ſuch indeed ſeem to have been the public 
prieſts of all other ſtates of the ancient world 3, 
Their birth therefore entitled them to a ſeat 
and voice in the public councils of their 
nation ; brought up as they were in ſtudy and 
meditation they were beſt prepared to be 
judges between their brethren in all the nicer 
caſes of property, and to be counſellors to 
kings, princes, and the public in all affairs, 
wherein the community was concerned ; and 
as by virtue of their high office they were ſup- 
poſed to enjoy a nearer correſpondence with 
the gods than-other people, this could not 
but give them eſpecial weight and influence 
amongſt their ſuperſtitious countrymen, whoſe 
firſt regard was always paid to the auguries 
of the eſtabliſhed religion. The calm fore- 
fight, and maturer wiſdom of the Druids, 
ſeems therefore to have been thrown in as 
a proper ballance to moderate the more fu- 
rious ſtarts and ſallies of paſſion in their rough 

and untutored brethren. 
28, However, in times of imminent dan- 
ger 


niſi armati agunt. So Nic. Damaſcen. De mor. Gent. 


Kiel o39ngoPogarres Th x rw mgarlae. Vid. Thucyd. 
I. I 


3 dee Cluver, Germ. antig. Part 1. p. 204. 
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ger to the public from a foreign force, or in- 
deed whenever the exigences of the ſtate were 
thought to demand it, our German anceſtors 
knew how to recede from that native and ori- 
ginal equality in which their birth had placed 
them *. Senſible as they were, that where 
ſecrecy, diſpatch, and ready obedience are ne- 
ceſſary, in ſuch inſtances, to be ſubje& to 
the command of many maſters could not but 
be extremely prejudicial to the public inte- 
reſt, Upon ſuch perilous emergencies there- 
fore the whole nation met together in a com- 
mon council, and appointed themſelves a ge- 
neraliſſimo or commander in chief of the uni- 
ted forces of the ſeveral provinces, whom 


all 
1 Caeſar. Comm. Bell. Gall. 1. vi. c. 23. Quum bel- 


lum civitas aut illatum defendit, aut infert; magiſtra- 
tus, qui ei bello praeſint, ut vitae neciſque habeant po- 
teſtatem, deliguntur. In pace nullus communis eſt ma- 
giſtratus. So in the war which the Belgae undertook 
againſt the Romans, mentioned by the ſame illuſtrious 
author, Bell. Gall. Comm. 1. ii. c. 4. we learn that Galba 
was made their general by the common confent — ad 
hunc propter juſtitiam prudentiamque ſummam totius 
belli omnium voluntate deferri, etc. Such likewiſe was 
the caſe of Caſſibelaun in Britain, another Celtic nation — 
but inſtances are too frequently to be met with in Caeſar, 
Tacitus, and Marcellinus, to be here particularly in- 
ſiſted upon — it may not be improper however, as it 
may be thought perhaps more immediately to concern 
our preſent enquiry, to quote the teſtimony of venera- 
ble 
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all of them at the ſame time, both princes as 


well as the common people, obliged them- 
ſelves to obey under the ſevereſt penalties 
of being looked upon and treated as traitors 
to their country, if they acted otherwiſe. By 
this excellent expedient therefore, the ſeveral 
ſcattered and disjointed forces of the ſociety 
were all conjoined into one body as it were 
under one head, were all animated by the 
ſame ſoul, and were able to exert their whole 
collected ſtrength. The power of theſe anci- 
ent German ſtadtholders or dictators (to uſe the 
words of the learned Calmet in the ſimilar 
inſtance of the Hebrew judge) © reached 
« both to affairs of war and peace. They 

e deter- 


ble Bede on this occaſion, l. v. c. 12. Non habent re- 
gem iidem antiqui Saxones, ſed ſatrapas plurimos fuae 
genti praepoſitos, qui ingruente belli articulo mittunt 
aequaliter ſortes, et quemcunque ſors oſtenderit hunc 
tempore belli ducem omnes ſequuntur, et huic obtem- 
perant : peracto autem bello rurſum aequalis potentiae 
fiunt omnes ſatrapae. I cannot find the leaſt remains 
of this cuſtom of chooſing a gencraliſſimo by lot, either 
in Tacitus, Caeſar, or any other ancient writer before 
Bede : *tis probable therefore that this method was intro- 
duced amongſt them in later ages, in order to prevent 
that confuſion which might otherwiſe ariſe in the ſtate 
from the brigues and cabals of the princes, who would 
all put in for this high poſt. — Such was the ſuperſtition 


of the people, he upon whom the lot fell was thought 


to be peculiarly deſigned by heaven, 
2 See 
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determined cauſes, but had no power to 
make new laws, or impoſe new taxes 
on the people. They were protectors of 


the laws, defenders of religion, and aven- 


gers of crimes; yet ſtill without ſhew, 
without pomp, without followers, with- 
out equipage, unleſs their own eſtates en- 
abled them to have a number of ſervants 
conformable to their dignity. But this 
could ſeldom happen. For the revenues 
of their office conſiſted only in the pre- 
ſents which were made them: they had 
no other ſettled revenue but this, nor did 
they raiſe any thing from the people *. 

29. © Here then was a magiſtrate of 
great ſervice in uniting the counſels and 
forces of the ſeveral provinces of the an- 
cient German ſtates; and, what may de- 
ſerve our particular reflection, a magiſtrate 
of ſuch authority as was ſufficient to pre- 
vent any ainbitious deſigns of any other 
magiſtrates, how great or powerful ſoever, 
from taking place, whether of the princes 
of the provinces, or of the chief of the 
Druids, whatever you will ſuppoſe their 


power 


See Calmet's Dictionary, v. Jucks; but I have 


here taken it from Lowman's tranſlation, in his book of 


the civil government of the Hebrews, p. 188. 
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* power to be. For the chief authority 
* both in affairs of war and peace being lodg- 
* ed (for a time at leaſt) in his hands, all 
* other perſons were under obligations of o- 
bedience to him, and contumacious diſo- 
© bedience to him was a capital crime by 
* the conſtitution.” What room then for 
ambitious views in ſuch a government as 
this? The army of the nation was under the 
command of the general, and conſequently ve- 
ry little was to be feared from the jarring and 
oppolite intereſts of the ſeveral princes of the 
provinces; the ſtadtholder had nothing to ap- 
prehend from that quarter, unleſs he attempted 
to invade the national liberty, and to ſtretch 
his power beyond the legal bounds ſet to it 
by the conſtitution. — © Yet on the other 
« hand, this conſtitution has taken the ut- 
« moſt care, and with all the marks of po- 


A 


« litical wiſdom, that the public general 


e ſhould not have it in his power to ſtretch 
& his authority beyond its legal bounds ; 
<« for his authority was tempered by the ad- 
« vice and conſent of the ſenate and people; 
« and to this latter he was moſt undoubted- 
cc ly 

3 Theſe are Mr. Lowman's reflections upon the He- 


brew judges, with a very little alteration, p. 1 a 
: I cz 
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« ly accountable for the right uſe of his 
*« power, He had no authority to alter or 
te change any laws, nor to make any new 
ce one, as occaſion might offer, to ſtrength- 
* en his intereſt, pr to repeal any old law 
* which might ſtand in his way. The ve- 
&« ry perſons, who had the rank of his con- 
te ſellors were all commanders of the hoſts 
e of his nation: and the whole army con- 
« ſiſted of none but the freeholders of his 
* country, There was no ſuch thing as a 
ce ſoldiery, either of men or officers, who 
c were liſted ex /o/de, or for pay; nor had 
<« the general any thing to pay them with, 

« if 


I call it only the general plan, becauſe I am ſenſible 
there were ſome particular nations in Germany, which, in 
Tacitus's time at leaſt, lived under an hereditaty kingly 
government, but they were only twoat moſt, if I remem- 
ber right, and theſe, in all probability, aroſe by degrees 
from encroachments, or other particular accidents not 
taken notice of in our preſent obſcure remains of their 
ancient hiſtory. But even here, in thoſe ſtates I mean 
where kings might ſeem to prefide, the generals of the 
army, like the Mayors of the palace in the times of the 
French kings of the firſt race, as is moſt probable, 
were choſen by the people. — So Tacitus, Reges ex 
nobilitate, duces ex virtute ſumunt. and again, ſpeak- 
ing of the kings of the Friſii, he adds, by way of qua- 
lification, In quantum Germani regnantur,—It may not 
be improper to obſerve farther in this place, that be- 
ſides the general aſſembly of each particular ſtate, there 
were 
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« if there had been any to be hired,” 


— He was entruſted indeed with the execu- 


tive power of the government, but this 
power was very far from being arbitrary, 
guided as it was by the advice of his own re- 
tinue or companions, reſtrained in many ca- 
ſes by the counſel of an independent ſenate, 
awed by the expected approbation of the 


people, and limited, in general, by the anci- 


ent laws and cuſtoms of his countty. 

30. Such then appears in fact to have 
been the general plan of the civil govern- 
ment of the ancient German nations both 
in peace and war, and let our modern poli- 

ticians 


ſome times in extraordinary caſes more univerſal coun- 
cils held of all the Germanic, Gallic, or Britannic 


nations, at leaſt of the greateſt part of them. So 


Caeſar, in more places than one of his commentaries, 
tells us of a Concilium totius Galliae, particularly l. vii. Re 
in controverſiam deducta 72tius Galliae concilium Bibracte 
indicitur [ This council, we have reaſon to conclude, was 
firſt agreed upon amongſt the princes of the ſeveral inde- 
pendent ſtates] Eodem conveniunt undique frequentes 
multitudines | Every native freeman had the ſame right 
to be there, as he had to be preſent in his own national 
council, tho? *tis probable enough that the more diſtant 
{ſtates would rather ſend /egationes or deputations to re- 
preſent them, than come themſelves ; theſe deputies, if 
I may be allowed to conjecture, were the princes and the 
commanders of the hundreds of each nation] ſuffragiis 
res permittitur [as in the common aflemblies of each 


{tate ! 
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ticians refine as long as they pleaſe upon the 
different modes of rule, and ring the changes 
upon the various ſyſtems of politics, it will 
not eaſily be in their power, I am well per- 
ſuaded, (the circumſtances of the times con- 
ſidered) to invent any one more perfect, than 
that we have been juſt now taking a view of; 
one, I mean, more excellently well adapted 
in every reſpect to obtain all the true ends of 
government, the public peace and ſafety, the 
defenſe of private property, and the preſer- 
vation of the natural liberty of individuals. 
«© This therefore is that conſtitution, which, as 
Sir W. Temple has obſerved, has been cele- 
e brated as the trueſt and juſteſt temper, that 
« has been ever found out, between dominion 
te and liberty; and it ſeems to be a ſtrain 
ce of what Heraclitus ſaid was the only {kill 
* or knowledge of any value in politics, 

which 


* 


ſtate] ad unum omnes Vercingetorigem probant impera- 
torem. | So that the buſineſs of this univerſal council was 


to chooſe a general, who was to command the combined 


forces of the whole Gallic nation.] See likewiſe Strab. 
Geogr. I. iv. However, that theſe univerſal councils were 
not held ſo often as the neceſſity of the times required, 
eſpecially after their acquaintance with the Roman ar- 
mies began, may be gathered from what Tacitus has re- 
marked of the Britiſh ſtates, and what is indeed equally 
applicable to all other the Celtic nations, dum pugnant 
ſinguli, 
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te which was the ſecret of governing all 
n The ancient German go- 


vernments were moſt undoubtedly founded 


upon that ſtrongeſt rock, the principles of na- 
tive freedom; let us not therefore amuſe 
ourſelves with Eutopian conſtitutions, and 
raiſe the foundation of our political happineſs 
upon ſuch ſyſtems, as perhaps never actually 
exiſted but in the imagination of ſpeculative 
men. — We have here a plain and natural 
ſcheme of free- government, deduced from 
undoubted hiſtorical facts. A plan of go- 
vernment, which the rather demands our 
notice and regard, as we are therein able 
moſt evidently to inveſtigate the outlines of 
that political liberty, which is the ſtrong ba- 
ſis upon which our preſent happy conſtitution 
ſtands raiſed and ſupported. Our anceſtors 
were born free, lived under a free govern- 

ment 


ſinguli, univerſi vincuntur. Their moſt uſual method was 
for two or three, and ſometimes perhaps more, of thoſe 
ſtates, who thought themſelves moſt expoſed to the dan- 
ger, to enter into an alliance, to join their forces toge- 
ther, to elect a common general, etc. This was the me- 
thod the Britons took to repel J. Caeſar; for tis very evi- 
dent, that Caſſibelaun was appointed General againſt the 
Romans, not by the whole Britiſh nation, but by ſuch 
ſtates only as lay moſt expoſed to the impending danger. 
2 Sir William Temple's * Part ii. 255. 
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ment in their firſt ſettlements, brought free- 
dom with them into Britain, and handed it 
down to us inviolate, at the expence of all 
that was near and dear to them, their lives 
and fortunes. We enjoy it at preſent in as 
great perfection as they ever did, and ſuch, 
I truſt, will our poſterity continue to rejoice 
in it to the lateſt generations. Our pre- 
ſent conſtitution cannot ſo truly be ſaid to 
have been changed or altered, as improv- 
ed and perfected by time. Where then 
was that hereditary indefeaſible right of prin- 
ces; where that om nipotent and uncontroula- 
ble power of kings, which men of flaviſh 
principles were wont to talk ſo much of? 
Our earlieſt forefathers knew nothing of it, 
we feel nothing of it at preſent ; may our pi- 
ety to God, our love to our country, and 
our loyalty to our prince fave and defend 
our poſterity from it ! 

31, But the candid reader will, I doubt 
not, excuſe me, if I dwell ſomewhat longer 
upon ſo important and intereſting a ſubject 
as the origin of civil government, and endea- 
vour to ſhow how naturally, and indeed al- 
molt neceflarily, the form we have juſt now 
been taking notice of, ſprang from and grew 


out of the primitive conſtitution of things. 
| The 
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The firſt mortals very little concerned them- 
ſelves with deep reflections, with abſtruſe 
and laborious ſpeculations of any kind, but, 
in proportion as they found their wants en- 
creaſe, they immediately applied ſuch reme- 
dies to them as plain nature herſelf pointed 
out without much trouble and reſearch. 
— What I aflert then is this; that if the 
Scripture account of the origination of man- 
kind from one man and one woman be true ; 
if it be true likewiſe, that the world was af- 
terwards deſtroyed by a general deluge in the 


manner, and about the time, therein ſuppo- 


ſed, that then we may reaſonably expect to 
find all the ancient forms of government, as 
far back as they may be traced with any to- 
lerable certainty, juſt ſuch, or nearly ſuch, as 
we have ſeen in fact thoſe of the German 
nations to have formerly been: they could 
not indeed, upon the ſuppoſition of the 
truth of that hiſtory, very eaſily have been 
otherwiſe May we not therefore very 
properly and juſtly argue backwards, that if, 
after due examination, the moſt ancient ſyſ- 
tems of political government every where 
appear to have been exactly the ſame, as 
they muſt have been ſuppoſing the truth 


of the Moſaic hiſtory ; may we not, I fay, 
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in ſuch a caſe with a good degree of proba- 


bility conclude, that this hiſtory is founded 


on truth, is ſupported by fact, and, as ſuch, 
deſerves all our credit and eſteem? and can 
ſo remarkable and extraordinary a coinci- 
dence, ſo great a correſpondence and relation 


between that hiſtory and the original circum- 


ſtances of all nations, be otherwiſe accounted 
for? can it be accounted for upon a ſuppo- 
ſition of the eternity of the world, or, in- 
deed, of its much greater antiquity than that 
which the Scripture gives it? it cannot poſ- 
ſibly be accounted for upon a ſuppoſition, 
that arts and ſciences had been growing to 
perfection from endleſs ages. Upon the firft 
dawn of ancient hiſtory, about ſix or ſeven 
hundred years after the flood, every thing ap- 
pears, as might be expected, ſimple and un- 


refined, ſuch as plain and artleſs nature muſt 


dictate to a people, who ſeem to have had 
nothing elſe in view, but the mere preſerva- 
tion of their liberty, and the acquiſition of 


an eaſy and honourable ſubſiſtence. 


32, But theſe points require our more 


minute and preciſe examination. — The firſt 


ſociety then, according to the Moſaic plan, 
muſt have been confined within the narrow 
bounds of huſband and. wife; theſe limits, 


however 
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however, would regularly extend themſelves 

as the number of their children encreaſed; 
and the firſt man would always retain a na- 
tural ſuperiority, a kind of civil govern- 
ment, if you pleaſe, over them all; ſuch a 
ſuperiority, I mean, as would inveſt him 
with authority ſufficient to controul any ill 
deſign they might be capable of forming a- 
gainſt the common good of the family, and 
to determine any accidental diſpute, which 
might ariſe among them. For in a ſpecies, 
ſuch as is the human, continually ſubject to 
be hurried away by the violence of paſſion, 
or to be miſled by whimſy and caprice, there 
even brethren themſelves will ſometimes 
ſtand in need of an arbitrator, — Upon the 
deceaſe of the Father, whatever might have 
been his ſuperiority over them, the children 
would all of them be in an abſolute ſtate of 
equality, or independency, with regard to one 
another; tho' to their elder brother perhaps, 
as to the more immediate repreſentative of 
their common parent, as to one whoſe years 
had taught him a larger ſhare of experience 
and wiſdom, they might be willing to pay 
a more than ordinary reſpect, to hearken to 
his counſel and advice upon extraordina- 
ry occaſions, and to ſubmit their few diffe- 


E-2 rences 
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rences to his deciſion, eſpecially if ſuch de- 
ciſion met with the approbation and ſanction 
of the reſt of their brethren. For nothing, 
I think, can be more clear and indubitable, 
than that after their father's death neither 
the eldeſt ſon, nor any one elſe, with whate- 
ver qualities of mind or body he might chance 
to be endowed, had a right to any more power 
or command over the other brethren, than 
thoſe others either by expreſs or tacit conſent 
were of themſelves willing, for the ſake of 
the common good, to ſubmit to, 

33. For, to go to the bottom of the argu- 
ment, what ſhould put a difterence between 
them in this reſpect? were they not all 
equally ſons of the ſame father? were they 
not all endowed with ſame common faculty 
of reaſon? had they not all the ſame liberty 
to maintain, and the ſame being to ſupport ? 
wherein then did nature make the difference 
between them, that one brother ſhould have 
a right to controul the actions of another? 
could barely coming into the world before the 
reſt confer this ſuperiority? or give one man a 
right to command the actions of another his 
equal at leaſt, ſuperior to him perhaps in all 
other reſpects ? it is, indeed, impoſſible that an 
effect of ſuch mighty importance to the well- 

being 


GOVERNMENT in GERMANY, 87 
being and happineſs of mankind ſhould flow 


from ſo weak and inadequate a cauſe, Sup- 
poſe the elder brother had been born an i- 
deot, or imagine him a man deſtitute of 
thoſe natural and real ſupports of authority, 
goodneſs, wiſdom, and valour, muſt the reſt 
of the family have hearkened to his voice 
and obeyed his commands? no one, I think, 
will be fo abſurd as to fay they ought : 'tis 
evident then, that merely being born firſt is 
not a cauſe ſufficient to found the origin of 
civil authority upon. But ſuppoſe the elder 
brother ſhould plead the will and deſignation 
of his father in maintainence of his claim ? all 
reverence and regard would, I own, be due to 
the father of mankind from his poſterity ; 
but I believe it would be extremely dithcult 
to evince, that even Adam himſelf had a ci- 
vil authority over his children after they were 
once arrived at years of diſcretion, otherwiſe 
than by their own voluntary conſent. But 
granting he had, what right had he to 
transfer this great power to another at his 
death? his authority, whatever it might 
be, was purely perſonal, and, as ſuch, muſt 
of conſequence ceaſe with him; there was 
no other common parent of mankind left to 
whom it might devolve ; no one, who could 
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now plead the high claim of having begot 
and educated all his ſubjects. But farther, 
could Adam have made over his empire, as 
{ome people affect to call it, to a man of 


weak abilities? nor had he authority ſuffi- 
cient to conſtitute a wicked and hated man 


ruler over the reſt of his brethren? no 
one can ſay he had; the very ſuppoſition 
is abſurd; tis evident therefore, that in 
thoſe primitive ages of the world neither 
birth-right, nor the mere will of any par- 
ticular perſon, was the foundation of civil 
authority. Our concluſion, therefore, is un- 


doubted, that nothing but the free conſent 


of the governed was able to conſtitute civil 
governors. 

34. Upon their father's deceaſe therefore 
each brother together with his children 
would form a diſtinct independent houſ- 
hold or family; which family, according 


- as generations multiplied, would be again 


branched 


Such ſort of tribes, as I have here deſcribed, were 
not planted in Judaea only, but in all other nations of 
the ancient world ; ſuch to this day are the Hords of 
Tartary, the Scepts of Ireland, the Clans of Scotland, 
etc. vid. Tacit. Germ. c. 

2 This prince is ſtyled by Moſes i in the book of Num- 
bers, with great propriety, the head of the families of 
the ſtock of his father; ſuch an one was Tur the father 


Nan 
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branched out and ſubdivided into ſeveral 
other families; the whole, taken together, 
conſtituting what in the moſt early ages of 
the world was called a tribe — A tribe then, 
agreeably to the primitive notion of the 
word, was a numerous collection of houſ- 
holds or families deſcended from the ſame 
common ſtock, and living near one another 7; 
all of them as to any civil ſuperiority or 
command abſolutely free and independent 
upon the reſt, tho” all of them naturally fly- 
ing for juſtice and protection, if aggrieved, 
firſt to their ſeveral fathers or maſters, and 
afterwards to their heads or princess, when 
the growing vices of mankind had made it 
neceſſary to conſtitute a common arbitrator 
of their differences, and a common general 
of their militia; all of them immediate- 
ly uniting as often as the public intereſt of 
the whole tribe or conſanguinity came in 
queſtion; all of them ever ready to adviſe, 


and 


rian a prince of Madian, or among the Madianites, 
chap. xxv. y 8. and again, in another place, a king of 
the Madianites, chap. xxxi. in like manner as our Ger- 
man heads of tribes, or provinces, were by Roman au- 
thors frequently called kings. *T'is probable enough 
that the prince, or head of the tribe, was at firſt the 
eldeſt direct deſcendant of their common father, tho? 


afterwards, for wiſe reaſons, he was appointed by e- 
On. 


4 
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and willing to aſſiſt their brethren of the o- 
ther neighbouring tribes, where the happi- 
neſs of the whole nation 3 was concerned. 
Thus was every houſhold a little kingdom as 
it were, while the whole kingdom was but as 
one great family. In proceſs of time, when, 
on account of their encreaſing multitudes, 
or for other providential reaſons, it became 
__ neceſſary for ſome of this firſt race of mor- 
tals to leave their native foil, every thing 
would ſtill proceed in its wonted manner, 
and the ſame kind of civil polity would natu- 
rally introduce itſelf in their new habita- 
tion. Each tribe of theſe voluntary ad- 
venturers, as many as had united in the mi- 
gration, in like manner as they had been 
accuſtomed to live in their own country, 
ſo would they ſtill continue to remain ſepa- 
rate and diſtinct from the reſt of their bre- 
thren under the conduct of their own heads 
or princes, tho' in order to avoid the miſ- 
chiefs of confuſion in command, a tempo- 
rary General or ſupreme judge might be ſet 


OVET 


3 A Nation, then, according to the primitive meaning 
of the word, was nothing elſe but a voluntary combina- 
tion of a certain number of theſe tribes, uniting to- 
gether for their mutual defence, and conſulting in com- 
mon what might be moſt conducive to the general be- 
nefit 
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over the whole body or aſſociation to take more 


immediate care of the public intereſt, and to 
provide for the common ſafety during the ha- 
zard of a long and troubleſome march, and the 


danger which uſually attends a new ſettlement. 


35. But this great affair being once finiſhed 
to their ſatisfaction, every thing would na- 
turally revert into its old channel, their 
judge or commander in chief would loſe his 
extraordinary power, and liberty and inde- 
pendency would again flow thro' the whole 
colony as formerly. The new acquiſition 
would be regularly divided into certain larger 
diſtricts or provinces, according to the num- 
ber of the tribes which joined together in the 
expedition, and theſe diſtricts would be a- 
gain diſtributed amongſt the ſeveral families, 
ſo that each man would of courſe become 
maſter of his own houſhold, and each tribe 
would have its own head or prince ; we ſhould 
again meet with particular aſſemblies taking 
care of the common concerns of its particu- 
lar province or tribe; we ſhould again meet 

with 


nefit of the whole aſſociation. Thus the Jewiſh na- 
tion conſiſted of twelve ſuch tribes ; the Iſhmaelitiſh of 


* the ſame number; the Suevi of an hundred, and the 


Helvetii of four of them, etc. 


1 Sir 
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with more general aſſemblies or congregations 
of the whole people ſuperior to all other powers 
in it, and conſulting and adviſing what might 
be moſt expedient for the common good of 
the whole fraternity. — This is no Eutopian 
imaginary ſcheme, but a juſt and true pic- 
ture of nature herſelf drawn from the lite, 
as will be readily acknowledged by every 
one, who is in the leaſt acquainted with 
the ancient, or indeed the modern hiſtory of 
the world, in thoſe ſtates, I mean, where 
the later arts of refinement and politique have 
not been introduced. With ſuch na- 
« tions, we find in ſcripture, all the lands 
* of Judaca, and the adjacent territories were 


e planted 
Sir William Temple's Miſcell. Part 1. p. 66. — 


Even the plan of the ancient Egyptian government, 
tho* not uſually repreſented in this light, was certain] 
not unlike that of the old German nations. The whole 
country, for inftance, was divided into ſo many ſepa- 
rate portions, Pagi, or Nomes, as they were more uſu- 
ally called, and over each of theſe was a prince ap- 
pointed, (ſuch an one was Potiphera, prince of On, or 
Heliopolis.) Theſe princes, beſides the juriſdiction 
which they exerciſed over their own provinces, were in 
the nature of a ſenate to the ſtate, they were always 
counſellors of the king, and their ſons, together with 
thoſe of the reſt of the young nobility, were his atten- 
dants and guard. Their prieits and ſoldiery, that is, all 
thoſe who were deſcendants of the old planters of the 
country were equally noble, whilſt the plowman and 
mecha- 
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.« planted of old; with ſuch the many 


e ſeveral provinces of Greece and Italy, 
* when they began firſt to appear upon the 


records of ancient ſtory or tradition; and 
ce with ſuch was the main land of Gaul in- 
« habited in the time of Caeſar ; and Ger- 
© many in that of Tacitus. Such were the 
e many branches of the old Britiſh nation; 
e and the ſcepts among the Iriſh ; and ſuch 
ce the infinite variety and numbers of nations 
e in Africk and America upon the firſt 
te diſcoveries, diſtinguiſhed by their ſeveral 
ce names, and living under their ſeveral kings 
ce or Princes, till they came to be ſwallowed 
ce up by greater empires :.“ In a word, in 


this 


mechanic were regarded by them in the moſt low and 
contemptuous light. The king, or Generaliſſimo, who 
was here a ſtanding officer of the ſtate, was elected by 
the nobility, and out of their own body, 1. e. by all 
the native free-men. The mamyvzuc, both general and 
particular, ſo frequently mentioned by Herodotus and 
other authors, anſwered to the German provincial and 
national aſſemblies, being, like them, of a civil as well 
as religious nature — and, to obſerve it once for all, 

ſuch was the Panathenea, or general congregation ot 
the tribes of the Attic ſtate, ſuch the Amphictyonic 
council, which united the ſeveral nations of Greece, 
and ſuch thoſe other Amphictyonſhips, as we may call 
them, mentioned to have been formerly celebrated in. 
Alia Minor, the iflands of thc Archipelago, Italy, etc. 


2 Here, 
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this manner, according to Moſes, were tlie 
ce iſles of the Gentiles divided by the ſons of 
* Japhet in their lands; every one after his 
e tongue, after their families in their nati- 
<< ons ?.” but enough of this — having there- 
fore at length thus fully laid open the way, 'tis 
now time to proceed, which was the chief 
thing I propoſed in writing this Eſſay, to 
take a view of the German or Anglo-Saxon 
form of government, as it was eſtabliſhed in 
Britain, 


36. THE Britons, upon the Romans 
quitting the ſovereignty of their iſland, about 
the beginning of the fifth century, were im- 
mediately attack'd by their implacable neigh- 
bours the Scots and Pitts, with all the fury 
which revenge and a proſpect of plunder 
could inſpire : they withſtood them, howe- 
ver, for ſome time with courage and reſo- 
lution enough ; but being at length quite 
exhauſted and worn out, as well by their 
own mutual diſſenſions, as the many battles 
they had loſt, and the uncertain peace they 

had 


2 Here, ſays Mr. Mede, p. 275. we ſee a twofold 
order in this diviſion. Firſt, they were ranged accord- 
ing to their nations; and then ſecondly, every nation 
was ranked by his families: fo that every nation dwelt 
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had been forced to purchaſe, they are per- 


ſuaded by their king Vortigern to agree to 
his propoſal of calling in a foreign force to 
their aſſiſtance; and in purſuance of this raſh 
reſolution, the Saxons are deemed the moſt 
proper people to apply to upon this occaſion. 
Ambaſſadors are accordingly diſpatched, The 
Saxon nation is convened. The conditions 
are agreed upon, and Hengiſt and Horſa ap- 
pointed to command thoſe troops, whole lot it 
was to undertake this expedition. What was 
the conſequence of the war, and by what 
means the Saxons together with their confe- 
derates the Jutes and Angles made themſelves 
maſters of England, is not to our preſent 
purpoſe to enlarge upon ; our buſineſs being 
rather to endeavour to inveſtigate the parti- 
cular form of government they ſettled in it 
upon their conqueſt — and may we not 
certainly conclude before-hand, even from 


the genius of the people, and from what has 


been already obſerved of them, that it 
would bear a very near reſemblance to that 
which they had formerly been accuſtomed 

to 


and had his lot by himſelf, and in every nation the fa- 
milies alſo dwelt and had their lots by themſelves, ctc. 
Which is undoubtedly true in fact. 
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to live under in their native country ; as neat 
it at leaſt, as the different exigences and cir- 
cumſtances of their affairs would ſuffer them 
to approach to? 

37. For who amongſt them had autho- 
rity or power ſufficient to introduce any al- 
teration in ſo weighty and important a mat- 
ter? Not Hengiſt, nor his brother Hor- 
ſa; for they, tis certain, were elected only 
as temporary ſuperiors, as mere commanders 
of the army, their power limited, their reve- 
nues ſmall, and their ſoldiers all their free- 
born partners and their countrymen. Much 
leſs can we with any appearance of reaſon 
ſuppoſe, that theſe armies themſelves ſhould 
agree together to make any change in their 
old conſtitution. For what could poſſibly in- 
duce them to ſo unuſual a ſtep? Their go- 
vernment had been ſanctified to them by the 
long approbation of their forefathers; they 
themſelves had hitherto lived contented and 
happy under it, nor could they eaſily introduce 

any 


: Petyl's Rights of the Commons, Pref. p. 6. It 
cannot be doubted but that the Saxons, who made 
themſelves maſters of the Britiſh nation, brought with 
them their country laws, and government.— Dr. Bra- 
dy, in his full Anſwer to this book of Mr. Petyt's, p. 6. 
grants, that “ the Saxons brought their country mow 
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any innovation, which would not be for the 
worſe. An army of free- men, courageous, 
bold, daring, and bred up in the almoſt con- 
tinual exerciſe of arms, would not very eaſily 
be brought to ſubmit their necks to any new 
yoke, or to ſuffer any, the leaſt, enfringement 
upon their civil liberty, which the mere ne- 
ceſſity of their affairs did not impoſe upon 
them. Beſides, had either they or their Ge- 
neral ever ſo great an inclination to novelties, 
the perpetual wars they were engaged in, 
from their firſt entrance into this iſland, 
would not afford them either leiſure or op- 
portunity to put their deſigns in execution. 
Our concluſion therefore is moſt certain, 
that the ſame fundamental principles of 
freedom and independency, which had for- 
merly been the ſtrong baſis of their govern- 
ment, whilſt they lived upon the continent, 
would now become in like manner the great 
ſtrength and ſupport of the Anglo-Saxon 
conſtitution in England *, 


38. But 


&« with them into Britain, (of which, ſays he, there can 
ebe no doubt, ) but not their popular government: 
tho' how they could bring the one with them and not 


the other, is as difficult to conceive, as tis contradicto- 
ry to all hiſtorical evidence. 


G 
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38. But theſe points will be ſtill more 
clearly and ſatisfactorily made out to us by 
hiſtorical evidence, as we deſcend to a more 
minute examination of particulars. — Our 
firſt enquiry therefore muſt be, in whom the 


property of the land was inveſted upon the 


conqueſt of Britain by the *Anglo-Saxons ? 
For the determination of this queſtion will 
at the ſame time in a great meaſure point 
out to us, in what hands the ſupreme legi- 
ſlative power was lodged. For if ever this 
maxim be allowed to be true, that power is 
founded upon and always follows property, 
much more ſtrongly will its certainty ſhine 
forth in thoſe ancient ſtates, where the plain 
and uncorrupted dictates of nature have not 
been forced to give way to the over-bearing 
violence of temporary force, or to the more 
artful refinement of politic ambition. I 
ſhall not therefore ſcruple to aſſert, that the 
property of the land, as formerly in their 
own country ſo now in Britain likewiſe, was 
lodged entirely in the people, that is, in 


the whole collective body of the free-men of 


the army, whether Saxons, Angles, or Jutes, 
who had ſo bravely ventured their lives in 
the acquiſition of it. For let it ever be re- 


membered, nor can it be too often infiſted 
upon 
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upon in this argument, that thoſe Anglo-Saxon 
armies, which ſubdued Britain, were volunta- 
ry aſſociates and co-partners in the expedition 
they undertook, each man his own maſter, 
abſolutely free and independent of all the 
reſt, excepting only that temporary obedience 
which he had obliged himſelf to pay to thoſe 
officers, who, with his own conſent, had been 
appointed to command over him. They 
were not mercenary troops, collected from 
the loweſt dregs of the people, bought at a 
price, fighting for pay, and ſhedding their 
blood for other men's advantage, but enga- 
ged in their own cauſe and purſuing their 
own intereſt, where the gain or loſs of their 
undertaking muſt fall equally amongſt them 
all. 

39. In order therefore the more eaſily to 
fix and aſcertain this vague and indeterminate 
right of each man to the whole, the con- 
quered land was divided by the General, 
aſſiſted by the princes and other the chief of- 
ficers, into as many larger parts or ſhares as 
there were corps of different provinces or di- 
ſtricts in his army. Theſe ſhares were again 
parcelled out and ſubdivided by the prince and 
his aſſiſtants amongſt the ſeyeral families and 
individuals of the province, according to each 
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man's dignity and neceſſities, that is, according 
to the degree of honour and eſteem, which ei- 
ther his own merit, or that of his anceſtors had 
procured him. By this means each tribe, and fa- 
mily, and houſhold would {till remain, as for- 
merly, diſtinct, and in ſome fort independent 
of all the reſt ; and the whole army would na- 
turally fall into the ſelf ſame ſyſtem of civil go- 
vernment, which it had before been accuſtom- 
ed to live under in Germany. The greater 
ſhares would conſtitute Pagi or Counties, and as 
the whole army was probably ſubdivided into 
ſo many troops of 1000, 100, and 10 men each, 
the portions of land. aſl gned to theſe ſeveral 
Corps 


: * Amand's Eſſay on the legiſlative power of Eng- 


land, p. 12. In fact, the land was parted amongſt 


the individuals; ; and we read expreſly that Rollo, our 
William the Conqueror's anceſtor, honeſtly divided 
Normandy y by meaſure amongſt the people he led. Vid. 
e firſt chapter of the cuſtoms of Normandy. 

— Much to this purpoſe is what the judicious Boulain- 
villiers ( Mem. Hiſtoriques, p. 24.) tells us, in his re- 
marks upon the conqueſt of Gaul by the Saliens or 
Francs: Jai dit que la partage des terres ſe fit entre 
les Francs de la meme maniere que ſe faiſoit celui du 
boutin ; or on ſgait qu'a Pegard du boutin portable, on 
en faiſoit autant de lots, que de centaines, & une ou 
deux de plus pour le general, ou chef de PFentreprile, 
qui avoit produit le profit. Celui- ci, outre Pavantage 
de la quantite, avoit encore celui du choix entre les 
lots; mais apres qu'il avoit pris ſa part, il n'avoit au- 
cun 
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corps would regularly conſtitute ſo many try- 
things, hundreds, and tythings, each under its 
own Ealdorman, elder, or proper officer *. As 
the life of our anceſtors was but one continued 
{ſcene of warfare, very {mall was the difference 
between their civil and military eſtabliſhment. 
The ſame perſons, who led them on to the 
ſlaughter of their enemies, took care likewiſe 


to preſerve peace and friendſhip between them 
in their dealings with one another. All were 
born ſoldiers, nor would any one, the prieſts 
only excepted, chooſe to be exempted from the 
glorious privilege of fighting for their coun- 
try. As the whole tribe was originally made 


up 


cun droit ſur les autres qui etoient tirez au ſort par les 
difterentes centaines, & la ſubdiviſion s'en faiſoit pa- 
reillement au ſort entre les ſoldats, de-la vient que les 
terres partagees entre les Francs prirent le nom de 
Sortes Salicae, les ſorts Saliques — I cannnot recolle& 
any paſlage at preſent, from whence it may be dedu- 
ced, that the Anglo-Saxons, upon their conqueſt, di- 
vided Britain in this manner, by lot — tho? 'tis not 
unlikely that, after the ſeveral portions of booty and 
land were made out by the proper officers, ſome ſuch 
method might be pitched upon, in order to avoid all 
ſuſpicion of injuſtice, partiality, etc. Thus did Joſhua 
divide the land of Canaan amongſt the Iſraelites by lot; 
and Bede informs us, that our anceſtors made uſe of 
this very method to decide between the pretenſions of 
their ſeveral princes to the vacant Generalſhip, 
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up of relations, the ſame conſanguinity, which 
had perſuaded them to live together in time 
of peace, would not permit them to engage 
under different ſtandards in the day of bat- 
tle: their troops were ſo many combinations 
of families, which fought together in the 
field, nor in the conquered land were they 
ſeparated. 

40. But if war, as has been already obſer- 
ved, was the principal buſineſs, the great 
and almoſt ſole occupation of our Anglo-Sax- 
on anceſtors before their arrival upon this iſ- 
land, and all other employments, beſides the 
continual exerciſe of arms, eſteemed by 
them of an inferior concern, and beneath 
their notice, much more muſt it be ſo now, 
in their preſent ſituation, ſurrounded as they 
were, on all hands, by an enraged and deſpe- 
rate enemy, 'Tho' therefore they might be 
ſuppoſed to have had ever ſo great an incli- 
nation, yet in theſe circumſtances muſt it 
have been impoſſible for them to find pro- 
per leiſure and opportunity, to cultivate and 
improve their lands themſelves; the de- 
ceived and plundered Britons would find 
them too much work, to ſuffer them to at- 

tend 

S0 Tacit. de Germ. c. 25. Frumenti modum, etc. 
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tend to thoſe arts, which even in their own 
country they had always left to the loweſt 
and meaneſt of the people. That ſhare 
therefore of the conquered country, which 
fell to his lot in the general diviſion, each 
man, from the commander in chief to the 
loweſt free-ſoldier, again parcelled out, at 
leaſt the greateſt part of it, amongſt his ſlaves 
and immediate dependents, for a longer, or 
| ſhorter ſpace of time as he pleaſed, to be 
by them managed and improved, only re- 
ſerving to himſelf, in conſideration of his 
ſuperior right, a fixed and determinate pro- 
portion of the produce of their labour, or, 
whatever other equivalenthe might think pro- 
per to impoſe *, This manner of proceding 
naturally gave occaſion to that well-known 
diviſion of their lands into Boc-land and Folc- 
land, as it was afterwards termed, which fo 
long obtained amongſt the Anglo-Saxons, 
and which, for that reaſon, it may not be 
improper to take a little farther notice of in 
this place. For tho' the names indeed 
were of a later origin than the times we 


are now conſidering, yet was the thing it 
ſelf, undoubtedly, as ancient as the Saxon con- 
queſt, 


as above, vid. p. 24. n. 2. 
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41. Boc-land therefore may be ſtyled in 
general all thoſe lands, which fell to the 0- 
riginal conquerors in the firſt allotments, 
and were poſſeſſed by them abſolutely free 
from all manner of ſervice and incumbrance 
whatever, excepting only that which neceſ- 
ſarily aroſe from the three-fold obligation, 
which every man was indiſpenſably under 
to the community it ſelf, of ſerving it in its 
wars, of maintaining the public bridges, and 
of keeping the caſtles in good repair and well 
fortified. It was truly and properly Allo- 
dial *, it deſcended to all the ſons (according 


to the common courſe of nature and nations) 


it was deviſable by will, or might be grant- 
ed away, by fale or deed of gift, in the 
owner's life-time. This original eſtate or 
poſſeſſion, was generally divided by the pro- 
prietor into two parts, very properly termed 
by later writers, the Jꝛland and the Outland. 
The inland was that which lay contiguous 

to 


It is render'd by All;dium in the Latin verſion 
of Canute's laws, cap. 75. The Gloſſes, at the end 
of Lindenbrogius's colleCtion of the laws of the ancient 
Francs, etc. thus explain this word; Allodium dicitur 
haereditas, quam vendere vel donare poſſum ut mea 
propria, Allodiis opponuntur beneficia, ſeu feuda, em- 
phyteuſes, aliaque bona, quorum uſum aut uſum- fructum 
quiſquam 
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to and moſt convenient for the ſervice of 
the dwelling houſe, or manſion of the pro- 
prietor himſelf, and was for this reaſon 
commonly reſerved in his own hands, and 
managed by his own bondmen, and ſlaves 


(of whom the wars would furniſh him with 


a ſufficient number) for the more immediate 
uſe and ſuſtinence of his family and houſhold. 
Theſe are the lands, which in after times 
were particularly diſtinguiſhed by the Nor- 
man writers by the name of the Demeſne or 
Lord's-lands *. — Outland or Utland, was 
that which lay removed, or at a greater di- 
ſtance from the manſion houſe ; and this 
likewiſe, where there was any great quanti- 
ty of it, ſeems to have been uſually divided 
by them into two parts, one of which they 
diſpoſed of amongſt their Companions or free- 
ſervitours as a reward of their fidelity, to be 
freely enjoyed by them for one or more 
years, for life or lives, and ſometimes in per- 


petuity 3, 


quiſquam poſſidet penes alium remanente dominio. 

2 Spelman's Glaſſary, v. INLAND. Terra dominica- 
lis, pars manerii dominica. Vox Saxonum terram inte- 
riorem ſignificans; nam quae colonis et tenentibus 
concedebatur Utland dicta fuit, hoc eſt, terra exterior, 
hodie tenementalis. 
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petuity 3, whilſt the other was lett, or granted 
out to other perſons, to be by them likewiſe 
occupied for one or more years, for life or 
lives, or upon whatever other conditions the 
proprietor might think proper to impoſe, and 
the tenant adviſable to accept. This latter ſort 
of tenants or conditional occupiers of land 
were in general, I believe, ſuch as we find 
diſtinguiſhed in the Anglo-Saxon records by 
the name of Ceorls or Churls; and theſe as 
an acknowledgement, beſides perhaps ſome 
other perſonal marks of dependence, were an- 
nually to pay their lord a certain portion of 
victuals, or of ſuch other things as were deem- 
ed moſt neceſſary for the ſupport of hoſpita- 


ty. This rent or acknowledgment was anci- 


ently 


3 Vid. infra, p. 

4 The quantity of fearme, or rent for every plough- 
land, ſeemeth in thoſe days to have been certain in 
every county, and according to the nature of the 
place. King Ina, in his Laws, made it ſo thro' all the 
territory of the Weſt-Saxons. See Spelman's Remains, 
p. 15. and Gloff. v. FIRMA — Until the time of king 
Henry I. the kings uſed not to receive money of their 
lands, but victuals for the neceſſary proviſion of their 
houſe. And towards the payment of the ſoldiers wa- 
ges, and ſuch like charges, mony was raiſed out of the 
Cities and caſtles in the which huſbandry and tillage was 
not exerciſed. But at the length, whenas the king be- 
ing in the parts beyond the ſeas needed ready mony 
toward the furniture of his wars, and his * and 

armers 
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ently called a Feorm, or Farm +, a word ori- 
ginally ſignifying meat or victuals, and in the 
days of Henry I. not before, was changed into 
a ſum of money, tho' the word farmers is ſtill 
retained, Theſe Outlands are the ſame with 
thoſe which in general were called Folc- 
lands, and ſuch as in the Norman times 

were more peculiarly regarded as Feodal. 
42. As another property of Boc-land we 
muſt take notice that it was abſolutely in 
the power of the poſſeſſor, and, in like 
manner as his perſonal eſtate formerly in 
Germany, moſt commonly deſcended to, 
and was regularly divided amongſt all his 
children when he died* ; I ſay moſt com- 
monly, for it does by no means appear 
to 


farmers complained, that they were grievouſly troubled 
by carriage of victuals into ſundry parts of the realm, 
far diſtant from their dwelling-houſes, then the king di- 
rected commiſſion to certain diſcrete perſons, which 
(having regard of the value of thoſe victuals) ſhould re- 
duce them into reaſonable ſumms of money ; the levy- 
ing of which ſumms they appointed to the ſheriff, etc. 
Gervaſius Tilburienſis, as I find him quoted in Lam- 
bard's Perambulation of Kent, p. 214. 

5 Spelman's Remains, p. 12. Folcland was terra vul- 
gi, the land of the vulgar people, who had no eſtate 
therein, but held the ſame under ſuch rents and ſer- 
vices as were accuſtomed and agreed of at the will only 
of their lord, 

Tacitus mor. Germ. c. 20, Heredes ſucceſſoreſque 
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to have been a neceſſary adjunct of it; on 
the contrary, as he had purchaſed it with 
the edge of his ſword and at the hazard 
of his life, he had full liberty to give it a- 
way from his family either by grant or 
will, or even of ſelling it, if he plea- 
ſed, as is manifeſt from the name it ſelf 
of Boc-land, which is well explained by 
our learned antiquaries, to ſignify land held 
by deed or writing; ( for it was abſo- 
lutely neceſſary, that the ſecond poſſeſſor 
ſhould have ſomething to ſhow in the ſup- 
port of his claim:) and it was, in all 
likelihood, the abuſe of this privilege to the 
ruin of the old families, which introduced 
the neceſſity of putting ſome check or re- 
ſtraint upon it, and drew on the famous law 
of entails, made in the reign of king Alfred. 
For it muſt be remembred, as one great and 
material difference between the ancient ſitua- 
tion of our Anglo-Saxons in Germany, and 
their later ſettlement in Britain, that in the 


former of theſe countries, the property of the 
land, 


ſui cuique liberi ; et nullum teſtamentum. Si liberi non 
ſunt, proximus gradus, etc. | 

2 Vid. LL. Alfred. c. 37. ap. Wilkins LL. Anglo-Sax- 
on. De eo qui terram haereditariam habet, quam ei 


parentes ſui demiſerunt, ponimus ne illam extra cog- 
nationem 
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land, in the ſtricteſt ſenſe, always remained 
in the community itſelf, (being every year 
divided anew amongſt the individuals) and 
conſequently was unalienable. An eſtabliſh- 
ment, however, which could not poſſibly 
take place in their new conqueſts, where 
the ſcantineſs of their territories at firſt, their 
long and continued wars with the Britons, 
and the juſt dread of that tumult and con- 
fuſion which might cafily ariſe from ſuch 
frequent diviſions, muſt neceffarily put an 
effectual ſtop to them. This difference of 
circumſtances alone muſt by degrees neceſ- 
farily introduce with it many other conſidera- 
ble changes in their original ſyſtem of go- 
vernment, as will be obſerved in the courſe 


of this Eſſay. 


43. Of thoſe who were in poſſeſſion of 
Bocland, however they might come by it, 
whether by deſcent, or purchaſe, or dona- 
tion, and of thoſe only were all the magi- 
ſtrates originally choſen, by whatever titles 
diſtinguiſhed, whether they were Ealdor- 


men, 


nationem ſuam mittere poſlit, fi ſcriptum interſit, fi 
teſtes, quod eorum prohibitio, qui hanc imprimis ac- 
quitierint, et ipforum qui dedcrint ci, ne hoc poſſit: 


et hoc in regis et epiſcopi teſtimonio recitetur coram 
parentela ſua. 


I See 
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men, or Graves, or Heretogen ; better known, 
perhaps, by their later names of Governors 
of counties, of Judges, and of Generals. For 
as to the Ceorls or huſbandmen, however 
uſeful or even neceſſary their occupation 
might be to the public, tis indiſputable, I 
think, that they had no ſhare at all in the 
adminiſtration of the commonwealth, at 
leaſt in thoſe early ages we are now treating 
of. Free indeed they were as to their per- 
ſons, as free as any other members of the 
community; nor was that ſmall peculium 
or ſhare of property, which their induſtry 
might acquire, ſubject to the arbitrary will of 
any one; what they got by their {kill and 
labour was really their own, and they might 
diſpoſe of it by will, or in what other man- 
ner they pleaſed; they were moreover 

ſometimes 


1 See the laws of king Ina, |. 51. 

2 What Muratori in his Antiq. Ttall, medii aeui. dil. 
13. p. 113. has obſerved of the Langobards and Francs, 
is equally true of our Anglo-Saxons. Quale diſcrimen 
Langobardi ac veteres Franci agnoverint inter Nob:les 
et Plebem nondum animadverti, nam appellatio iſta lon- 
ge ſerius enata eſt. Quod tamen a vero minime abhor- 
rere mihi videtur, olim quicunque liber naſcebatur, no- 
bilitatis etiam particeps quodammodo videtur — vid. 
etiam Calvini Lexicon 2 ad vocem IN GEN Uus. 
what therefore Camillus Peregrinius (quoted by the ſame 


Muratori, p. 714) ſays of the Langobards may with the 
> ſame 


bed GA WIR ER 
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ſometimes entruſted to bear arms for the 


ſociety under whoſe protection they lived 


— but theſe ſeem to have been the ſole privi- 
leges they were in a capacity of enjoying: for 
they were obliged to marry within their own 
order; nor had they as yet any expectation of 
being admitted members of the great coun- 
cil. — But perhaps it may not be thought 
improper to this place, nor be dipleaſing to 
the curious reader, if we examine a little 
more particularly who theſe Ceorls were, 
and how this ſubordinate diſtinction aroſe at 
firſt amongſt a people all naturally equal and 
independent of each other. Thus much 
therefore we may certainly conclude, that 
they could not be originally deſcended from 
the Anglo-Saxons themſelves, every one of 
whom looked upon himſelf as noble *, from 

a nation 


ſame juſtice be applied to the Anglo-Saxons. Lango- 
bardi omnes (ſays this author) ſordidis ab artibus ſemper 
abſtinuere, dum rebus potiti ſunt proſperis ac primaeva 
in dignitate perinanſere : nulluſque in tota gente habe- 
batur qui ſublimis et illuſtris, hoc eſt, patricius non cen- 
ſeretur, the ſame has the noble Count of Boulainvilliers 
remarked of the ancient Francs in his h1/forical memoirs. 
The Langobards and Saxons lived very near together in 
Germany, and are by Spelman (V. FELONIA and Go- 
THIA) very properly called Conſanguincos. I mention 
this to ſhow upon what foundation TI io often argue from 
the cuſtoms ot one of theſe nations to thoſe of 1 

Vhen 
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a nation amongſt whom they were regarded 
as very little ſuperior to the meaneſt ſlaves. 
For in a country, where the land was every 
year divided amongſt all the individuals, 
there could not properly ſpeaking be any 
ſuch diſtinction as rich and poor; ſeeing eve- 
ry particular perſon, that is, every native 
freeman would be amply provided for by 
the civil magiſtrate, according to the general 
eſteem he was in, or the expence he was 
likely to be at in the coming year; and 
conſequently, there could ſcarcely be ſuch 
a thing ever heard of amongſt them as volun- 
tary ſervitude, or of one man of the ſame peo- 
ple and nation ſubmitting to labour for and to 
do the work of others. And tho' crimes, or 


the 


When therefore we meet with the Nobiles Angli, totins 
regni proceres, optimates, and ſuch-like expreſſions, as we 
frequently do, in the acts of the Anglo-Saxon Synods and 
Wittena-gemots, we are not to underſtand the nobiles etc. 
in the ſenſe ſome people pretend, as if none but the no- 
bility, or people of title, were preſent at them, but ra- 
ther of the Engliſh in general, of the free-born military 
Anglo-Saxons, who were all noble, all great men of the 
kingdom, in compariſon of the remnant of the conquered 
Britons, of their ſlaves and freed- men, who made up 
the bulk of the nation. | 

: Tacit. de mor. Germ. c. 24. Aleam, quod mirere, 
ſobrit inter ſeria exercent, tanta lucrandi perdendive te- 
meritate, ut cum omnia defecerunt, extremo ac noviſſi- 


mo 


the chance of gaming, or other accidents of a 
like nature might occaſion the loſs of liberty 
to ſome of them, yet have we good reaſon to 
conclude, that ſuch unfortunate perſons were 
never ſuffered to live in their own country, 
but ſold immediately to foreign nations. 
44. Will not our opinion, therefore, be 
attended with a good degree of probability, 
if we aſſert that theſe Ceorls were originally 
of foreign extraction, of an extraction diffe- 
rent from the reſt of the nation, wherein 
they now lived? that they were at firſt mere 
ſlaves, either purchaſed by way of com- 
merce, or taken captives in war, tho after ſome 


time perhaps in recompence of their faithful 
obedience, or for other reaſons, manumitted 


O 


mo jactu de libertate ac de corpore contendant. Vic- 
tus voluntariam ſervitutem adit. quamvis junior, quam- 
vis robuſtior alligari ſe ac venire patitur. Ea eſt in re 
prava pervicacia: ipſi fidem vocant. Servos conditionis 
hujus per commercia tradunt, ut ſe quoque pudore vic- 
toriae exſolvant — The ſame reaſon would hold likewiſe 
againſt their retaining, as ſlaves at home, ſuch of their 
unfortunate countrymen as might be condemned to loſe 
their liberty for their crimes, or to give up their perſons, 
when they had nothing elſe left to ſatisfy the demands of 
their creditors — however, this latter method of becom- 
ing ſlaves, tho' common enough in other countries, tis 
probable, was not practiſed or ſo much as known in 


Germany, becauſe every tree-born native was annually 
provided for by the ſtate. 


H They 
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or ſct at liberty by their maſters? The Ce- 
orls therefore ſeem to have been originally 
none other than freed- men, and their deſcen- 
dants*; and in conquered countries, fuch 
perhaps of the diſtreſſed and plundered na- 
tives, as voluntarily ſubmitted themſelves to 
their new maſters: but as theſe unhappy 
perſons were not looked upon by the old Ger- 
mans as members of the commonwealth, 
or regarded by them as ſuch in the annual 
diſtribution of their territory *, in order to 
ſupport themſelves and maintain their fami- 
lies, they were obliged by their continual la- 
bour, by their ſkill and induſtry, to miniſ- 
ter to the neceſſities, to the luxury and ſuper- 
fluities of other people; they were ſtill com- 
pelled, in ſome ſort, to continue as ſer- 
vants to and dependents upon their former 
maſters, or upon ſuch other of the native free- 
men, under whoſe protection they might now 
chooſe to throw themſelves. Such therefore 
would be their caſe in Germany; the Ceorls 


would 


1 They were called in the Anglo-Saxon language, 
PFrilazin. vid. Spelman. ad vocem. | 
2 Tacit. de mor. Germ, c. 25. Liberti non multum 
ſupra ſervos ſunt, raro aliquod momentum in domo, 
nunquam in civitate, exceptis duntaxat in 1s gentibus, 
quae regnantur, Ibi enim et ſuper ingenuos, et 5 5 
f nobiles 
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Would make a very conſiderable body of 
men, but without any farther hopes (unleſs 
upon ſome extraordinary emergency) of be- 
ing ever admitted to the privileges of the na- 
tive freemen and landholders 3; ſuperior, tis 
true, to mere ſlaves, the hewers of wood 
and drawers of water, as they were their 
own maſters, but as to any other advanta- 
ges, they do not ſeem to have had any foun- 
dation to expect them. In Britain, indeed, 
their circumſtances muſt in ſome time ad- 
mit of a great alteration in this reſpect, 
For as the property of the land was now ſet- 
tled in the individuals, and left, in a great 
meaſure, at their own diſpoſal ; the Ceorls, 
either by the bounty of their lords, or by 
their own {kill and induſtry, might at length 
hope to become proprietors of land them- 
ſelves, and conſequently by that means to 
have ſome ſhare in the public adminiſtration 
of affairs : and thus it appears, ſometimes at 
leaſt, to have happened in fact, as may be 
collected 


nobiles aſcendunt; apud caeteros impares libertini, li- 
bertatis argumentum ſunt. 

3 For tho” their lords might, without doubt, quit them 
of their title to them as their ſlaves, none but the public, 
the voice of the whole nation, could admit them to the 
privileges of the native freemen. 
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collected from an old Anglo-Saxon law ſtill 
extant, where tis expreſly provided, that 
* it a Ceorl or huſbandman throve ſo well, 
* that he had fully five hides of his own 
land, a church and a kitchen, a bell-houſe 
<« and a gate-houſe, a ſeat and a ſeveral of- 
„ fice in the king's hall, that then was he 
«© from thenceforth worthy of the rights of 
«© a Thane: that is, he had the privilege 
of fitting in the Wittena-gemot or general 
aſſembly, he had greater reſpect and re- 
gard paid to him, and his life in the ge- 


neral eſtimation was valued at a higher 


price, being raiſed from 200 to 1200 ſhil- 

lings“. 
45. And here having mentioned the dig- 
nity 


4 As the Ceorls were the only merchants or tradeſ- 
men in thoſe early ages of our conſtitution, ſo were they 
likewiſe the only farmers, as we now ſtile them. For by 
them chiefly were occupied the outlands of the king and 
others the great landholders. And tho' theſe lands had 
been firſt granted them uport certain conditions of rent, 
perſonal ſervice, etc. and were generally revocable at the 
will of their lords, yet about the time of the conqueſt, 
or a little after, when the Benefices or Thaneland be- 
came hereditary, the Ceorls likewiſe, (in which num- 
ber I would now comprehend many of thoſe unhappy 
Anglo-Saxons, who had loſt their eſtates inthe long wars 
between them and the Danes) put in for a ſort of right 
to thoſe lands which had been, for ſome time perhaps, 
occupied by them and their families, and plea 
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nityof Thane, it will not be deemed foreign, 
I truſt, to the general deſign of this Eſſay to 
enter into a more minute examination of their 
original, and to endeavour to throw a little 
light upon a ſubject, which the enquiries of 
the learned hitherto, I think, have rather ob- 
{cured than illuſtrated; it being neither agreed 
upon by them at what time and upon what 
occaſion this title of honour (for ſuch undoubt- 
edly it was) began, nor what were the preciſe 
privileges annexed to it. Thus much however 
they all ſeem to be clear enough in, that it 
was not an original name of diſtinction 
known and in uſe amongſt the German- 
Saxons, but introduced by them ſome time 
after their ſettlement in Britain *; and that 


the 


ſeems to have been allowed as good — Hence therefore 
would I date the original of Soccage-Tenure, the liber- 
ties of our antient ſoc-men, (ſee Domes-day book) and 
the privileges of our later copy-holders. See Spelman in 
voce Socmannus — Much of the nature of theſe Ceorls 
and our ſoc-men were the Langobard Arimauni. See 
in proof of this the charters produced by Muratori, An- 


tig. Ital. med. Aev. p. 722. et Spelman. in voce. 


The earlieſt expreſs mention, which I find made of 
theſe Thanes, is in the latin verſion of the Laws of 
IWihtred king of Kent made about the year 700. Advena 
ſeipſum purget juramento in altari, uti Regis Y. 
They are alſo ſpoken of in the /aws of Ina king of Mu ee, 
made likewiſe in the beginning of the eighth Century. 
Vid. IWVilkins's colleftion of Angli-Sa von laws, | 

H 3 * Thainus. 
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the meaning of the word, in its primary and 


native ſignification, is, one who miniſters 


* to another, a ſuperior kind of ſervant or 
* attendant *”” — But will not this very de- 
finition, or general deſcription rather, of the 
office of theſe Thanes lead us by the hand as 
it were to their true origin, and point out 
the ſource from whence they were imme- 
diately derived? Tho' the name be allowed 
to carry the appearance of novelty with it, 
yet may the thing itſelf, the ideas compre- 
hended under it, not be fo in fact. It is 
extremely probable they were not; for I am 
well perſuaded myſelf, nor do I queſtion 
but T ſhall be able to bring my reader into 
the ſame opinion, that the Anglo-Saxon 
Thanes are none other in reality, than thoſe 
very German Companions or Ambacts, of 
whom we have already ſo largely treated 3. 
For not to inſiſt upon the genius of our 
Northern anceſtors, their obſtinate perſeve- 

rance 


2 Thainus. Vox a verba Saxonico deducta, quod 
alicui miniftrare ſignificat; ei qui ſervitutem ſervit e re- 
gione contrarius. Is enim a verbo deducitur, quod ſer- 
vire ſignificat. Wiltinss Gloſſary in voce. and to the 
ſame purpoſe all the other gloſſaries. We find them 
ſubſcribing to the ancient charters under the title of Mi- 
niſtri Regis; and in the verſion of our Saxon Annals 
they are called Miniſtri regii. 


See 
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rance in their old cuſtoms and their extreme 
averſion to all new ones, is there not every 
mark of reſemblance between them, which 
might be expected in things the molt like to 
each other ? does not every feature of the ro- 
buſt offspring carry the ſtrongeſt teſtimony of 
the parent from whom it originally ſprang ? 
46. Our Anglo-Saxon Thanes, like the 
German Companions, were frequently de- 
ſcended from the beſt and nobleſt families in 
their country, they were always native free- 
men at leaſt, nor might any ſlave, nor indeed 
any one, whoſe anceſtors had ever born the 
badge of ſlavery, be admitted of their number, 
till it was provided for by a particular law, 
made on purpoſe, contrary to ancient cuſtom. 
They made up their retinue, and were con- 
ſtant attendants about the perſons of the 


princes and other great men; they bound 


themſelves to their intereſt by an oath of 
fidelity; they were the chief ornaments of the 


court, 


3 See p. 30. et ſeqq, 

This was likewif: the caſe of the Scots-Thanes, as 
we are informed by Lefly in his book De orig. meribus, 
etc. Scotorum — his words are, Nam in ipſis reip. noſ- 
trae rudimentis cum aliqua adhuc Barbaries Scotiam oc- 
cupaſſet, quoſdam duces (Thanos vernacula lingua voca- 


bant) illuſtri familia ortos delegerunt, quibus ſe ſuamque 


rempublicam regendam committebant. 
H 4 2 Selden's 


| 
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court, and out of them were all its great officers 
uſually taken ; they were counſellors to their 
lord in time of peace, and his well-reſolved 
defenſe and guard in the day of battle. They 
are even honoured with the illuſtrious ſtile 
of princes by the earlieſt latin writers of our 
hiſtory *. Much to this purpoſe is what 
our learned antiquary Lambard has obſerv- 
ed of them in his Perambulation of Kent 3, 
where, ſpeaking of one Byrthric a very rich 
man of this province, he tells us he was 
a Thane, © which word, ſays he, ſignifieth 
e properly a Miniſter or Free-ſerviteur, to the 
king, or to ſome great perſonage. But uſually 
tc at thoſe times, taken for the very ſame 
« that we call now of the Latin word (genti- 
« lis) a gentleman, that is, a man well-born, 
<« or of a good ſtock and family. Neither 
& doeth it detract any thing from his gentry 
cc at all, that I ſaid he was a Miniſter or 
ce Seruiteur; for I mean not thereby, that 
e he was Servus, which word (ſtraightly 
« conſtrued) doth ſignify a ſervant or ſlave, 

| © whom 


A 


2 Selden's Titles of hanour, part. ii. pag. 640. vol. 5. 
of his works. But tho' Princeps in the ſingular number 
were ſo proper to every of them (the greater Ealdor- 
men) yet the plural Principes is often applied compre- 
henſively to others alſo of leſs note, yet ſpecial eminen- 
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whom they in thoſe days called by a quite 
different word : but my mind is, that he 
was a ſervitour of a free condition, either ad- 
vanced by his own vertue and merit, or elſe 
deſcended of ſuch anceſtors as were never 
degraded; and that name the prince of 
Wales, or eldeſt ſon of our king of this 
ce realm, doth not, in the life of his father, 
e diſdain to bear: for out of the very ſame 
re old word (Denian or J. bentan) to ſerve, is 
framed his poeſy or word upon his arms, 
& (1c dien, or thien) J ſerve, The like 
6 whereof is upon the arms of the coun- 
ties Palatine of Cheſter and Durham 
* alſo,” 

47. Is not therefore this ſtrong and exact 
reſemblance between them ſufficient of itſelf 
to evince the ſtricteſt relation between the 
Companions of the ancient Germans, and the 
Thanes of the later Anglo-Saxons ? But we 
have ſtill other evidence to produce, and are 
even able to point out by what diſtinct grada- 
tions, this latter title of dignity neceſſarily aroſe 


from, 


cc 
cc 
cc 
cc 


cc 


cc 


cc 


CY, as Thanes, and ſuch more as were vir: primarii. 


The authority our author quotes for this is Henry Hun- 
ting. Gul. Malmſb, and Inguiph, 
P. 498. 
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from, or grew, as it were, out of the former 
honourable rank of ſervitude or attendance, 
For, let it be aſked, had not the Anglo-Sax- 
ons, upon their arrival into Britain, their Ge- 
neral and princes (no matter by what name 
diſtinguiſhed, whether by that of Heretoge, 
Ealdormen, Graves or any other) as they 
were wont to have in their own country ? 
and were not theſe places of truſt and dig- 
nity, theſe ſupreme offices of the common- 
wealth, ſurrounded with their uſual train of 
attendants, and honoured with the company 
and guard of thoſe brave youth, whoſe great 
ambition it formerly was to be brought up 
in theſe ſchools of civil and military diſci- 
pline? We cannot, I think, ſeriouſly make 
any queſtion but they were, as there was 
now a more real occaſion of their attendance, 
than there had ever formerly been in times 
paſt; the change of circumſtances, which 
they now began to experience, making it in 
{ome ſort even neceſſary for their noble youth 
to get themſelves preferred and admitted into 
the court or train of thoſe great men, 
whom their well-known valour, and the 
eſpecial favour of their countrymen had ren- 
dered rich and powerful. — The lands our 
Anglo-Saxons were as yet in poſſeſſion of, 
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whether yielded to them by the conceſſion 
of the Britiſh princes, or gotten by their 
own valour, were but ſcanty, and ſcarcely 
ſufficient upon a diviſion to afford an ho- 
nourable ſupport to all thoſe, who as volun- 
tary and equal ſharers in the danger of ac- 
quiring, had an equal title to the enjoyment 
of the profit, All hopes therefore of enlarg- 
ing their narrow territories muſt depend en- 
tirely upon their farther conqueſts. But as 
the greater or leſſer ſhare of property in the 
conquered land, which they might hope to 
obtain from any future acquiſition, however 
careful they might be to prevent partiality, 
muſt in ſome meaſure depend upon the fa- 
vour and good will of their commander in 
chief (whoſe power, in thoſe times of per- 
petual war and confuſion, would every day 
grow greater and greater) this confideration 
alone muſt neceſſarily augment the number 
of his court, dependants or clients as we may 
properly enough call them, as the proſpect 
of honour and advantage ariſing from fuch 
dependance would be continually encreaſ- 
ing. 

48. The General thro' the neceſſity of 
their affairs, or for whatever other reaſon 
matters not at preſent to enquire into, 
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now advanced to the higher title or dignity 
of King, would, we may ſuppoſe, upon all 
proper occaſions take- more eſpecial care of 
what might any ways concern his own 
companions and attendants, thoſe whoſe 
faithful ſervices he had already experienced, 
and whoſe intereſt he might ſtill hope to 
make uſeful to him in any farther views he 
might entertain of encreaſing his influence 
and power, They alone therefore would 
of conſequence be promoted to all the neareſt 
employments about his perſon, and be recom- 
mended by him to all other public offices 
both civil and military, as far as his particular 
intereſt and authority extended. If any new 


diſtribution of land upon ſome freſh conqueſt 


was to be made, their ſeveral merits, the 
honour and dignity of being employed by and 
immediately ſerving the ſupreme magiſtrate, 
would, we may eaſily ſuppoſe, be firſt and 
principally regarded : and where this was 
wanting, where there was no other opportu- 
nity offered itſelf of ſufficiently providing for 
| his 


As the different Celtic nations ſeem anciently to have 


had very different names for thoſe perſons, whom Tacitus, 
as we have ſeen, particularly ſtiles Comites, ſome calling 
them Ambacti, others Soldurii, and others, we may ſup- 
poſe, giving them other appellations, ſo we find likewiſe as 
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his friends and attendants by new acquiſitions, 
he would recompence their fidelity out of 
that larger ſhare of land, which fell to his 
property, as General, in the original or any 
ſubſequent allotment. A horſe, or ſuit of ar- 
mour, or ſome ſuch merely nominal mark of 
diſtinction, was formerly looked upon as an ad- 
equate reward for the greateſt ſervices; but in 
Britain, where luxury began to break in upon 
them, where their wants were greater, and 
their means of ſatisfying them much leſs in 
proportion, ſome more ſolid recompence was 
expected, ſomething which might enable 
them to maintain the dignity of that cha- 
racter, which their continued attendance up- 
on the perſon of their prince gave them 


in the eyes of their countrymen. Hence 


mult it neceſſarily come to paſs, that the qua- 
lity of King's Thane or ſervant would by 
degrees grow into eſpecial honour and eſteem, 
till it at length became a title of power and 
authority *. 

49. The obſervations, which I have juſt 


NOW 


great a difference in the titles, which their deſcendants 


beſtowed upon them in their different conqueſts; for 
whilſt the Anglo-Saxons called them Thanes, the Franks 
and Lombards diſtinguiſhed them by the ſtile of Vaſſes, 
Drudes, Leudes, Antru ſtiones, Caſindii, and the Goths 


1 


126 The ANGLO-SAXON 


now been making upon the ancient cuſtom 
obſerved by our Anglo-Saxon kings, and o- 
ther the great men of thoſe days, of reward- 


ing 


in Spain by the appellation of Gardingi. For that all 
theſe names ſignified one and the ſame office, and origi- 
nally ſprang from the ancient German Comites, will be 
evident from a few obſervations, which I ſhall take the 
liberty to throw together upon each of them. The au- 
thor, whom 1 ſhall chiefly follow, is the learned Mura- 
tori in his late laborious and accurate work of the Anti- 
quities of Italy of the middle Age —And firſt of the YVaſ- 
ſes. P. 548. Vaſſi nomen, uti Du Cangius, Boxhor- 
nius, Eccardus, aliique viri docti animadverterunt, non 
aliunde natum videtur niſi e Cimbrica voce Gwas, ſig- 
nificante Famulum, Miniſtrum. Olim ergo nobiles viri, 
ſeu militari cingulo inſigniti, non ſecus ac noſtris tem- 
poribus, ad regum famulicium inhiabant; tum ut pa- 
trocinio principis, aliiſque aulae regiae privilegiis frue- 
rentur, tum etiam ut regum liberalitatem in ſe derivarent 
(quod plerumque accidebat) atque ab iis beneficia, hoc 
eſt, uſum fructum praediorum regalium, dum vita co- 
mes eſſet, conſequerentur. Quicunque nobilis ad fa- 
mulicium principis adſciſcebatur, eidem juramento fide- 
litatem ſuam obligabat, atque exinde Vaſſus appellaba- 
tur. Vaſſalli vero (fi tamen fuit, quod non credo, in- 
ter vaſſos et vaſſallos diſcrimen) ii nuncupati videntur, 
qui inferioris ordinis erant, et aeque tamen atque vaſſi 
regi famulabantur — ac propterea id genus non ignobi- 
les famuli, atque ingenui viri epiſcopis, comitibus, at- 
que abbatibus inſervientes, etſi interdum Vaſſi quoque 
dicantur, ſaepius tamen YVa//alorum nomine donati viſun- 
tur. ſo again, p. 549. Fuerunt ducibus, marchionibus, 
comitibus, epiſcopis, et demum abbatibus Vaſſalli, 
id eſt, nobiles famuli, Miniſteriales etiam appellati, 
qui ſenioribus hiſce (Saxonice Ealdormen diftis) obſe- 
quium ac ſervitium praeſtabant; five ad augendum 


ſplen- 
. plen 


, FG Os * 


4 

« 

\ 

1 

4 

4 75 
* 


* 
64 
7 
1 
1 
I N 
* 
* 
* . 
* 
* 
WW. 
= : 
= 
4 
Yn 7 
: * 
* 
* 
? a A 
355 
4, 45 
* 
» © 
Ng 
«+ 
5 "= 
2 1 
75 
2 1 
«= 0 
I 
4 N 
* 
1 
vt 
» £ 4 
WW. 
7 
4 
AMC 
723 
"7 
ot 
a; 
FAR 
4 
$ 

: - 

5 1 
1 
bs 

i 1 
4 *> 
? 
* 
f 
* 
3 
* 
9 
I 
. 
* 
4 


* l # 


. * ©. aid 2 
* . » *$. 4 . 
1 1 - = 1, Aa iN 3 : 
N 4 ww P * * ”y Hs 2 1 * 
* 9 $a ett oa \ 7 Ts n G oy 
. : 0 E 5 ö 2 \ a A 

* go IT " * * x fas £7 by 9 38 

| 3 «ab * 2.4 . 0 RT o » ' 
CC 

A ria CER e , 


8 
ö 


r „ dv 


me | 
= * „ : we 
ORE Lee Done ne 3 2 


GovERNMENT zu ENGLAND, 127 


ing their Thanes, their faithful ſervants and 
followers, out of their own eſtates if no 
better occaſion offered, are verified by hiſto- 


rical 


ſplendorem domeſticum, five ad ſubeundos proeis militiae 
labores. Obſerve what follows; Ceterum neceſſe minime 
fuiſſe videtur ad Vaſſos conſtituendos, ut beneficii cujuſ- 
piam praecederet collatio. Interdum in ipſo famulicii 
ſeu Vaſſatici exordio ſe liberalem ſenior praebebat: inter- 
dum poſt probatam Vaſſi diuturnam fidem, praemii lo- 
co fundum aliquem largiebatur eis aut e proprio ſive re- 
cali patrimonio, aut ex eccleſiarum ſpoliis, prout iniqui- 
tas eorum temporum ferebat. and again, Olim Vaſſus 
five vaſſallus evadebat, quiſquis regi aut potentibus com- 
mendare ſe poterat: that is, It was not the being put into 
poſſeſſion of the benefice, which conſtituted the Vaſs, or 
Thane, but his being accepted of by the Lord; for as 
our author adds, and indeed demonſtrates out of the 
old charters produced by him; Vaſſas ante creatos eſſe 
quam beneficium conſequerentur, neque ſeniores ulla 
obligatione adactos fuiſle ad ejuſmodi beneficia Vaſſis tri- 
buenda — and farther, the ſame author obſerves p. 552. 
Ttaque primum, ni fallor, diſcrimen perſpeximus, quod in- 
ter veterum Francorum aſſes tive Vaſſallos, et eos quos 
nunc Vaſſallos Feudatarios appellamus, intercedebat. 
[There was exactly the ſame difference in every reſpect, 
I believe, between the Thane before the conqueſt, and 
the Baron afterwards.] Nunc atque a multis ſaeculis 
nemo Vaſſallus conſtituitur niſi ratione beneficiz, aut 
Feud: collati, olim vero nihil opus fuit beneficro, ut quiſ- 
quam aff: honore donaretur, quum id munus in eo 
duntaxat ſitum foret, ut ad famulicium regis aut du- 
cum — adſciſceretur. Quod etiam apertius intelligas 
e verbis monachi Sangallenſis, J. 1. c. 22. de Geſt. Ca- 
rol. magni, ubi de quodam epiſcopo ait, hie habuit unum 
vaſſallum non ignobilem civium ſuorum, valde ſtrenuum 
et induſtrium: cui tamen ille ne dicam beneficium ali- 

quod, 
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rical facts. For as the quantity of land, 


which fell to them upon any new conqueſt, 
as Generals and chief officers of the armies 


of 


quod, ſed ne ullum quidem aliquando blandum ſermo- 
rem impendit —— Muratori proceeds, verum nullo 
adhuc certo teſte didici, tunc ob beneficia collata Va/- 
fos ſeniori fidelitatem juraſſe: quum contra certum 
mihi ſit, ob vaſſaticum ſive famulatum ſeniori prae- 
ſtitum fuiſſe ejuſdem fidelitatis ſacramentum — p. 553. 
Vaſſi conjunguntur cum Drudibus, id eſt Fidelibus. 
Eos etiam Fideles appellatos interdum invenias [our 
old Thanes are frequently to be found under this ap- 
pellation in the firſt Latin writers of our hiſtory, and 
in the verſions of the Anglo-Saxon Conſtitutions] uti 
et ſaeculis antiquioribus vocabulo Salicorum, Leudes, 
hoc eſt, qui fidem principi obligabant et ſubjectio- 
nem. — Neque a vaſſis diverſi fuere Antruſtiones in 
leg. ſalica memorati. — Nor were theſe Vaſſes to be 
found only in the court of the prince, but they were 
diſperſed likewiſe over the whole kingdom, is evi- 
dent from charters and laws produced by Muratori, 
p. 556, etc. in like manner the Anglo-Saxon Thanes 
were diſtributed in all the provinces of England; for 
thus begins a charter of Edward the Confeſſor, Edw. 
R. ſalutem dicit Hermanno epiſcopo, Haroldo co- 
miti et omnibus ſuis Agr: Dor ſetenſis Miniftris — 
Nor did the Franks beſtow benefices upon their 
faithful followers for life only; but ſometimes gave 
them away in perpetual poſſeſſion to their Yaſſes; ne- 
quaquam, fays Muratori, in beneficiis unis liberalita- 
tem ſuam erga Fideles et caros ſuos obſtringebant, ſed 
ſaepiſſime pleno jure (proprietario aut allodiali) in illos 
dona ſua transferre conſueverunt. and I have now be- 
fore my eyes a charter of the Emperor Lotharius I. to 
one of his Vaſſes named Ercombert, granting him cer- 
tain lands, etc. wherein are theſe words: nos 2 
deli 
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of their country, was more in propor- 
tion than was ſufficient to maintain them- 
ſelves, their wives and children honourably; 


the 


fideli noſtro Ercomberto nomine quandam curtem noſ- 
tram cum omnibus mancipiis etc. proprietario jure contu- 
limus, hac de naſtro in ſus ſuorumgue haeredum Domino 
libere tranſtulimus poſſidendo. — abhinc et deinceps per 
hanc noſtram auctoritatem eandem curtem cum omnt- 
bus mancipiis, etc. proprietario jure teneat atque paſſi- 
deat — ſeu, faciat exinde quicquid voluerit tam ipſe quam- 
que haeredes ipſius. This charter bears date A. D. 839. 
and many ſuch-like grants of Thane-land may be ſeen 
alſo in Spelman's Remains. The Italian emperors of 
this age ſometimes converted the benefices, which they 
had formerly granted for life, into allodial or proprietary 
eſtates. See Muratori 579. — But I ſaid likewiſe, 
that the Comites of Tacitus were amongſt the Lombards 
{tiled Gaſindii — the fame Muratori maſt be my voucher 
for the truth of this aflertion, p. 124. Interdum quo- 
que occurrunt in veterum monumentis Gaſindii, quo no- 
mine aio deſignatos fuiſte familiares, five qui de familia 
regis, comitum, aliorumque procerum fuere : and then, 
after quoting ſome of the old Langobard laws in main- 
tenance of this opinion, in the ſubſequent page, he 
draws this concluſion from what he had before premiſed : 
Itaque deferebatur Gaſindii titulus liberis hominibus, 
qui ſponte regi, aut regni proceribus famulatum in eorum 
familia praeſtabant — Neque inter eos locus fuit ſervis, 
ſive mancipiis, quorum erat ſervire ex debito Dominis 
ſuis; libertos quidem invenias (as amongſt our Engliſn 
Thanes, in the times verging towards the conqueſt) qui 
nempe libertate acquiſita fruebantur, interdum fuiſſe 
Gafindios ducum aliorumque magiſtratuum, uti ex legi- 
bus conſtat — ſed et ipſi Vaſſi regii, five quum in co- 
mitiva regis forent, ſive ii tantum qui aliquo miniſterio 
in ejus aula fungebantur, appellatione Gaſindii, uti vide- 

tur, 
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the ſurpluſage they uſed to diſpoſe of in the 
following manner. Their Outlands they ge- 
nerally divided into two parts; one of 
which they let out to their Ceorls or huſ- 
bandmen, to be occupied by them at a de- 


terminate rent; the other they again par- 
celled 


tur, deprehenduntur inſigniti — which point our au- 
thor demonſtrates from ancient charters — So again, p. 
128. Quam eminentem locum Gaſindii regales, five 
aulae regalis mini/tri, ea occaſione tenuerint (at a pub- 
lick meeting before Berengarius I. king of Italy) nemo 
non videt, © quum praccedant cancellario, judicibus, 
notario, et capellano regis, cardinalibus Cremonenfibus er 
vaſſis Landonis epiſcopi. This appears from the inſtru- 
ment itſelf produced by Muratori, who farther adds, 
Verborum autem contextus fatis indicare videtur, Vaſſos 
Damini regis eoſdem 7440 i/ſe atque Gaſindii And what 
puts it out of doubt, I think, "that theſe Gaſindii were 
none other than the Anglo-Saxon Thanes under a dif- 
ferent denomination, is a remark of the famous Jer. Big- 
nonius, quoted by Muratori as above, that in quibuſdam 
veteribus formulis pro Gaſindic appellari Minifterialem 
de intus caſa. Non obſiſto ego (inquit Muratorius) ſed 
addendum puto, fuiſſe olim extra principis aulam com- 
plures Gaſindios, five quod illuſtri hoc titulo ex privile- 
gio uterentur, five quod a rege miniſterii alicujus cauſa 
per provincias mitterentur: and a little lower he adds, 
honorifico autem titulo Gaſindios inſignitos fuiſſe, didici 
ex charta, which he quotes at length — As to the title 
of Gardingi, which was eſtabliſhed amongſt the Wiſi- 


coths in Spain, tho” the old writers ſcarcely know what 


to make of it, yet am I fully perſuaded, that they were 
in reality none other than the ſame kind of men, we 
have juſt been taking notice of under the very different 

appel- 
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celled out into a certain number of portions, 
more or fewer according to the bulk of 
their eſtate, called Benefices, which they re- 
gularly diſtributed amongſt their honorary 
ſervants or Thanes, to be enjoyed by them 
in ſucceſſion as they became vacant -. 


Theſe 


appellations of Comites, Thanes, Vaſſes, Antruſtiones, 
and Gafindii. Spelman, GARDINGUs. Apud Hiſpanos 
dignitatis claſſis fuit ; vel ſaltem muneris: quam tamen 
ipſi Hiſpani hodie non ſatis explicant. In LL. Wiſigotho- 
rum ejus ſaepe mentio, J. 9. tit. 2. c. 8. Dux, aut 
Comes, Thyuphadus aut Vicarius, Gardingus vel quaelibet 
perſona. ibid. I. g. ft majorts loci perſona Dux, Comes, 


ſtve etiam Gardingus. et in concil. Toletan. 13. c. 2. 


De accuſatis Sacerdotibus ſeu etiam optimatibus Palatri et 
Gardingis, etc. To the ſame purpoſe Du-HFreſue in G1 V. 
— They ſeem to have been the ſame as the Ricohomes of 
later times: for as Geddes, in his view of a Spaniſh Cortes, 
obſerves (Mi ſcell. vol. I. p. 328.) this was the common, 
title of the Barons of Spain. But, I think, *tis very evi- 
dent from what has been obſerved both in this note and in 
the text, that all theſe different titles of the honorary 
ſervants of the kings and other great men of thoſe 
times were ſucceeded by the Barons, who make fo great 
a noiſe in the hiſtory of Europe from the eleventh to the 
hfteenth Century 

t Spelman's Remains, p. 12. This Outland they 
ſubdivided into two parts; whereof one part they diſ- 
poſed among ſuch as attended on their perſons either 
in war or peace (called Theodens, or lefler Thanes) 
after the manner of knight's-fees ; but much diftering 
from them of our time, as by that which followeth 
ſhall appear. The other part they allotted to their 
hutbandmen, etc. 
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Theſe Benefices were in general ſtiled Thane- 
land, from this cuſtom, we may ſuppoſe, of 
being divided among the "Thancs of the pro- 
prietor. The moſt common method of be- 
{towing them, like thoſe of the church at 
this day, was only for the incumbent's life; 
tho' ſometimes they were granted even for 
a ſhorter time than this, and ſometimes 
given in perpetual poſſeſſion to the Thanes 
and their heirs for ever *. Another reſem- 
blance, which we muſt not paſs by, be- 
tween the lay-benefices of thoſe times and 
our preſent eccleſiaſtical ones, is, that like 
them, they were beſtowed, or given, abſolute- 
ly free of all ſervice, or incumbrance what- 
ever. They were looked upon and regarded 
rather as rewards for paſt fidelity, than con- 
ferred under the obligation of future ſervice. 
The Lay-Thane ſeems to have been under 

no 


2 Of which ſee many inſtances produced from old char- 
ters, by that very learned antiquarian Sir H. Spelman, 
in the ninth chap. of his Remains; and, not to multiply 
notes, all that I ofter in this ſection may be proved from 
authorities adduced in that work, and from the. corre- 
ſponding practice of other northern nations, the Franks, 
Lombards, etc. as is evident from the teſtimonies pro- 
duced in the long note of the preceding ſection. 

3 dir Henry Speiman's definition of a Feud is, “ a 
<« right which the vaſlal hath in land or ſome — 
( able 
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no other tye or obligation to his lord for 
collating him to his benefice, than the Mals- 
Thane, or eccleſiaſtical incumbent is at 
preſent to his patron ; gratitude indeed would 
make both of them ever ready and willing to 
promote the intereſt of their benefactor and 
his family, but this was the whole which was 
expected from them. Thane-Jand, very dif- 
ferent, in all reſpects, from that which in af- 
ter-ages was held by military Tenure, or 
Knight's-ſervice, had no more relation to war 
than it had to peace; and as for that reaſon 
it might be, and even ſometimes was, held 
both by women and churchmen ; fo likewiſe 
upon the death of the preſent incumbent, to 
uſe that expreſſion, it ordinarily reverted to the 
lord or patron ; whereas it was of the efience of 
land held by, what was called, Feudal Tenure 
to be hereditary 3, The Thane indeed regu- 


larly 


cc able thing of his lord's, to uſe the fame and take the 
profits thereof hereattarily ; rendring unto his lord ſuch 
< feodal duties and ſervices as belong to military tenure : 
the meer propriety of the ſoil always remaining in the 
„Jord.“ Rem. p.2. And with this definition Cujacius, and 
all other the Feudiſts, I think, agree. Having thus given 
the legal notion of a fee, I ſhall now deſcribe, from other 
authors, what is more particularly meant by a Benefice, 
Muratori p. 554. prima notio veterum beneficiorum 
haec fuit, videlicet, jus in acquirentem tranſlatum per- 
S fruendi 
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larly took an oath of obedience and fidelity 
to his lord, upon his firſt being admitted 
into his ſervice or family; but it does by 
no means appear from any remains, which I 
have been able to ſee, of our Anglo-Saxon 
hiſtory, that he was obliged to renew this 
oath, upon being collated to his benefice ; it 
was the great man's accepting the voluntary 
offer of his ſervice, and admitting him into 
the number of his retinue or attendants, which 
conſtituted him his Thane, and not merely 
the being put in poſſeſſion of the benetice. 
For 'tis not to be doubted, but the, kings 
of thoſe times, as well as other the great 
landholders, had many Thanes, who were 
never provided for by them in the manner 
abovementioned. 

50. Let us not imagine therefore, a miſ- 


take too many of our old, as well as ſome. 


of our more modern authors have been guil- 


ty of, that the king's Thanes were original- 


ly 


ſruendi praedio tradito, dum vita comes eſſet: and this 
our author demonſtrates from the beſt authorities in 
theſe caſes, ancient charters. he goes on, atque haec 
ipſa notio in beneficiis eccleſiaſticis clero collatis perdu- 
rat etc. That theſe benefices were not held by milita- 
ry tenure in Italy, our author evinces by ſhewing, 
that even women might, and actually did ſometimes, 
poſſeſs them — after theſe and ſome other obſer- 
| vations 
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iy ſo denominated, becauſe they held their 
lands of, and from the king as their ſupreme 
lord, upon condition of certain ſervices to be 
performed by them; ſuch arbitrary ſervices 
as it might pleaſe their abſolute maſters to 
impoſe upon them. — They were free-men 
like all the reſt of their brethren ; they were 
ſome of them of the nobleſt extraction; 
their attendance aboat the perſon of the 
prince was entirely voluntary, and regarded 
by them as a matter of favour and intereſt, 
as a mark worthy their higheſt ambition to 
fly at; the lands which they enjoyed were, 
in general, as abſolutely free from all kind 


of ſervice, from all incumbrance whatever, 
as any other land in the kingdom; for it was 


not till the times of the conqueſt, that our 
Engliſh Benefices, or Thane-land, began to be 
clogged with, what in the Feudal Language 
was after that period called, Knight's ſervice, 
Homage, Wardſhip, Marriage, Reliefs, Aid, 

| and 


vations to the ſame purpoſe he juſtly concludes, p. 555. 
Quae pauca innui ejus mihi videntur roboris, ut con- 
tinuo antiquorum Beneficia tam facile accipienda non 
{int pro iiſdem ex omni parte Feudis, quae poſterior ae- 
tas uſurpavit ; neque Vaſſi et Vaſſalli, ante annum a 
Chriſto nato milleſimum, iidem judicandi plane ſunt, 
atque Vaſſalli ſubſequentis aevi — See likewiſe Spe;man's 


Remains, p. 5 et . 


14 Mura- 
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and Eſcheat. This we owe, as well as we do 
ſome other innovations in our ancient con- 
ſtitution, to our Norman maſters, who 
brought it with them into this country 


from the continent, where it was juſt be- 


ginning to be univerſally received. For it 
was 


t Muratori antig. Ital. med. aevi, dill. 10. p. 547. 
E Germaniae populis Feudorum originem arceſſo; non 
tantam tamen antiquitatem Germanae Feudorum inſti- 
tutioni ti ĩiouens, quantam nonnulli {thi perſuaſere. ſci- 
licet, ſunt qui e Langobardis, Germaniae populis, Feu- 
dorum uſum derivant, quibus aſſentiri nequeas; quum 
neque in Langobardorum regum legibus, neque in ve- 
tuſtis gentis illius monumentis quidquam occurrat, unde 
eluccat, apud eos populos Feuda in uſu fuiſſe — Neque 
mihi ſatis perſuaſum eſt Feudorum indolem, qualem nunc 
habemus, reperiri apud veteres Francos: quanquam non 
negem eos poſuiſſe fundamenta ejuſdem inſtitutionis. 
Id. Dif. 11. p. 592. Mihi ſaeculo tantum vulgaris 
aerae xi. chartae occurrere incipiunt, in quibus expreſ- 
ſum Feudi nomen legitur: et ſi quidem ſcriptores bene- 
ficii vocabulo utuntur, per illud non ſignificant, quod 
nunc Feudum appellamus —T believe it is not impoſſible 
to point out the very year, when, amongſt us, not only 
Thaneland, but land in general was turned into 
Knight's fees or military Tenure. The Saxon Chronicle 
gave me the firſt hint: for ſpeaking of a general 
aſſembly of the whole nation ſummoned by the 
Conqueror to meet in the year 1085, it has theſe 
words, as they are tranſlated, Ubi ei obviam vene- 
runt ejus proceres, et onmmes pracdia tenentes, quot- 
quot eſſent notae melioris per totam Angliam, hujus 
viri ſervi fuerunt, omneſque ſe illi ſubdidere, ejuſque 
facti ſunt Vaſalli, ac ei fidelitatis juramentum praeſti- 
terunt, ſe contra alios quoſcunque illi fidos futuros — 
This ſame general aſſembly or Wittena-gemot, as un- 
doubtedly 
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was not till about the latter end of the 
tenth century, a time remarkable for the 
continual wars and confuſions in which 
almoſt every nation of Europe was enga- 
ged, that hereditary feuds were ſo much 
as heard off. Hitherto upon the de- 

ceaſe 


doubtedly it was, is taken notice of by all other our old 
hiſtorians, who tells us moreover, that there came to it, 
homines totius Angliae cujuſcunque feodi vel tenementi 
eſſent, as ſome of the beſt of them expreſs it ſo that 
at this time tis probable the fame kind of tenure was 
every where eſtabliſhed, and both Engliſh as well as Nor- 
mans, by making their fees perpetual, bound themſelves 
by new oaths to their imperious maſter — Vid. //right's 
Introduction to the law of tenures, p. 52. I do not ſay 
but there may be inſtances produced of ſons ſucceeding 
their fathers in the greater Benefices, whether the go- 
vernment of counties, or any other, before the eleventh 
century, both in England and upon the continent, par- 
ticularly in France, but this was either by a ſpecial grant 
to the ſon, on account of his own or his father's great 
merit, or by connivance, or by force; there was as yet, 
this is what I eſpecially contend for, no agreement, no 
pact ; nor was the cuſtom at all practiſed or known in the 
leſs confiderable Fees, as it was ſoon after. I ſhall beg 
leave to trouble the reader with one quotation more upon 
this ſubject taken from Sir H. Spelman's Gloſſury (V. Co- 
MES) Erant denique ſub his ſeculis Comites (that is, the 
governors of cities, caſtles, provinces, etc.) Comitatus 
juſticarii — nec perpetui tunc quidem magiltratus, ſed vel 
ad certum tempus, vel ad placitum regis locum poſſiden- 
tes, He then proceeds to ſhow from expreſs inſtances, 
that thus it was upon the continent, amongſt the Franks, 
the Langobards, etc. and afterwards he adds, nec ali- 
ter inter Saxones noſtros, ut liqueat ex Aſſere Mene- 
venſe, ubi Comites perperam judicantes fic alloquitur 

rex 
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ceaſe of the Vaſs or Thane his Benefice, or 
Fee as it was afterwards called, regularly re- 
verted to the original proprietor, whether 
King, or Ealdorman, or Biſhop, or Abbot, who 
had granted it; as the direct or mere propriety 
had all along continued in him, tho” the uſu- 
fructuary right had appertained to another. 
51. But theſe things were now beginning 
to take a very different turn; the lords of pro- 
vinces, cities, towns or caſtles (for theſe go- 
vernments were looked upon as Benefices, as 
well as the poſſeſſion of mere land) grew e- 
very day ſtronger and ſtronger, and conſe- 
quently more and more independant, fo that 
they were become almoſt equal matches to 
the princes themſelves, by whoſe favour their 
honours were firſt conferred upon them. 
Upon the father's deceaſe therefore, the ſon 
taking advantage of the confuſion of the 
times, of his own ſtrength and the forces 
of his allies, of his lord's diſtreſs, or weakneſs, 


OT 


rex Aluredus : Quapropter aut terrenarum poteſtatum 
miniſteria, quae habetis, illico dimittatis, aut ſapien- 
tiae ſtudiis etc. Bene autem ſe in officio continentes, 
Tarius tandem ejiciuntur, et inferioribus ſeculis in pa- 


trium avitumque munus ſuccedunt ſaepe filii, ſed indul- 


gente hoc gratia principis, non jure: nam et alias alii 
ſubſtituuntur—As appears by inſtances of ſuch promo- 
tions produced by him in Edward the Confeſſor's time, 


one of them as late as the year 1053. — Feudales apud 
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or diſtance from him, or of any other proper 
circumſtance, refuſes to reſign his father's 
Benefice, contrary to the intent of the ori- 
ginal grant. What could the lord or patron 
do, furrounded as he was on all ſides, his 
foreign enemies perhaps threatning him on 
the one hand, and his own vaſſals conſpiring 
againſt him on the other ; muſt he therefore 
tamely yield up his right, and wink at the 
injuſtice offered him? ſo would it frequent- 
ly happen to ſome ; whilſt others, with more 
policy and better management, endeavoured 
; to convert the power as well as diſobedience 
of the vaſſal to their own advantage, by com- 
ing to terms with him. The ſon therefore 
is permitted to enjoy his father's benefice, 
and for the future it becomes hereditary 
in the family; upon condition however, 
that every new poſſeſſor ſhould, in his own 
perſon, renew the oath of fidelity to himſelf 
or his ſucceſſor, ſhould always acknowledge 


him 


Germanos coeperunt fieri comitiva et illuſtria munera 
ſub Othonibus, hoc eſt, ſub fine decimi ſeculi: apud 
Gallos vero ſub exceſſu Merovinae ſtirpis. Torpente 
enim jam ſplendore regio potentiores quidam haec in- 
vadebant haereditarie — Demum Hugo Capetus cum 
adeptum noviter regnum novis beneficiis ſtabilire ſata- 
geret ; ducatus, et comitatus, maximaque regni officia in 
Feudo retinenda magnatibus permiſit, homagio ab iiſden 
ſuſcepto. Quo edoctus exemplo Gulielmus primus etc. 
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him as his ſuperior lord, ſhould oblige himſelf 
to defend his perſon and eſtate againſt all inju- 
rious invaders, and that he ſhould moreover 
aid and aſſiſt him in petſon, properly armed 
and accompanied with ſuch a number of ſol- 
diers, as ſhould be agreed upon between them, 
in all his juſt wars. Theſe and ſuch like con- 
ditions, ſometimes more and ſometimes fewer, 
according to their different circumſtances at 
the time of conſtituting the Fee, would the 
lord impoſe, and Thane or Vaſlal with plea- 
ſure accept of. Both ſides, therefore, would be 
pleaſed to think, they had found their account 
in the new bargain. The Vaſſal would enjoy 
without farther moleſtation, what he chiefly 
aimed at, his father's land and title; and as 
to that obedience, which he was now bound 
to yield to his patron, this he looked upon as 
no other in reality, than what he had been 
bred up to, than what all his fathers had been 
accuſtomed to perform before him. War was 
the great occupation of the times; nor was it 
ever looked upon in thoſe days as an hardſhip 
or grievance, to be always ready prepared to 
fight for their country and benefactors: the 
{ame acts of duty or Fealty, which they render- 
ed to their lords, would in return, they knew, 
be repayed them by their own Thanes and Vaſ- 
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ſes, by thoſe to whom they likewiſe had gran- 
granted the Benefices which were in their 
power or gift. 

52. Nor would their lord himſelf, upon 
the whole, find much occaſion to be diſ- 
contented with what he had done; for tho 
he had diveſted himſelf of the right of pa- 
tronage over a good part of his eſtate, and 
had thereby deprived himſelf of the oppor- 
tunity of ſo well providing for his future 
friends and dependants, yet had he, in re- 
compence for what he had done, a regular and 
well diſciplined body of Militia always ready 
at his ſervice, either to protect him from the 
injuries of other people, or to aſſiſt him in 
any intereſting projects of his own, ſo they 
were not too unreaſonable. Thus by degrees 
was a new ſcene opened in Europe, and what 
at firſt ſeems to have been begun out of mere 
force and neceſſity, was now continued and 
propagated from choice. The Vaſſes and 
Thanes would every where ſeize the oppor- 
tunity which offered itſelf, of making their 
Fees hereditary ; nor would their patrons be 
much againſt it, as it would bind them to a 
more cloſe and ſtrict obedience to them ; as it 


would render thoſe, whom they had been ac- 


cuſtomed to look upon as little inferior to 
3 them- 
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themſelves, in a much greater degree their fer= 
vants and dependants. In new conqueſts, eſpe- 
cially, would this kind of Tenure be founded, 
as it would more effectually unite the conque- 
rors together, and arm them againſt any 
ſudden riſing or attack of the ſubdued natives. 
— Such, I am well perſuaded, was, in general; 
the true origin of hereditary feuds in theſe 
Weſtern parts of Europe; the different condi- 
tions impoſed and exacted by different lords 
from their Vaſſes in the ſeveral nations of it, 
making up, what now began to be called, the 
feodal law, and which ſoon took place, in a 
great meaſure, of thoſe ancient cuſtoms and 
ie ee which they had hitherto been ac- 
cuſtomed to live under. One thing more give 
me leave to obſerve, and then I will conclude 
this head ; that as before the origin of theſe 
hereditary feuds, the Thanes and Vaſſes were 
molt undoubtedly freemen to all intents and 
purpoſes, ſo did they continue afterwards ; un- 


leſs 


1 Knight's ſervice, or attendance in all bis wars, 
ſeems to have been the only thing originally intended 
by the lord, and required from the Thane, Vaſs, or 


Baron upon the firſt conſtitution of theſe hereditary be- 


nefices or fees. This indeed was of the eſſence of them, 
and never to be diſpenſed with. But ſee how neceſſarily 
almoſt all thoſe other ſervices, as they were called, con- 
comitants, or burthens grew out from this ſingle one, and 

what 
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leſs we can ſuppoſe, that with this new acceſ- 
ſion to their former wealth and power, they at 
the ſame time reſigned their title to their li- 
berty, and for the mere name of princes, 
became voluntary flaves. Ambitious kings 
might indeed, and in fact really did, take 
a handle from hence, to advance their for- 
mer limited authority into deſpotic power, 
and to look upon thoſe perſons, who had 
thus ſtrongly engaged themſelves to them, 
as little difterent from their bond-ſlaves ; 
but 'tis as true, that the Vaſſes never ac- 
knowledged this abſolute dominion of their 
lords, but always reſolutely ſtood up in de- 
fenſe of their original liberty and indepen- 
dance, and ever regarded the duty they 
owed themſelves and their country, ſupe- 
rior to all other obligations whatever *. 
But to return to the more immediate ſubject 


of our eſſay. 


53. Such then were the King's Thanes 


amongſt 


what a wide door was immediately opened, for an abject 
dependance on the one hand, and for tyranny and op- 
preſſion on the other. 1. In the firſt place, an oath of 
Homage or fidelity could not reaſonably be denied the 
lord, this was no more than a proper bond or ſecurity, 
that his Baron would duly perform the ſervice, which was 
required of him, in return for the favours, which had 
been conferred upon him. 2. Upon the death of the 
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amongſt our ancient Anglo-Saxons ; they 
were ſuch of the braveſt and moſt noble of 
their youth, as had voluntarily entered them- 
ſelves into the king's ſervice as it were, who 
conſtantly attended in his court as his guard 
and as his counſellors; they were his friends 

and 


Feudatary, if he had a ſon, who was of age to ſuc- 
ceed him, and capable of performing the ſervice ap- 
pendant to the lands and honours he was about to en- 
joy, it ſurely was highly expedient, that he likewiſe 
ſhould oblige his conſcience to be faithful to his bene- 
factor; nor was he to think it hard and unreaſonable; 
if his lord ſhould demand, and inſiſt upon being paid, 
a proper acknowledgement, a proper Fine or Relief, 
before he would once more part with his right, as it 
were, and grant him the inveſtiture he expected 
from him. 3. Were all his children under age upon 
the death of the Feudatary? who ſo fit to have the 


management of the fee, and to receive the rents, pro- 


fits and emoluments of it, as he who ſtill remained lord 
Paramount of the ſoil, and who, during the minority of the 
heir, was deprived of his ſervice? who ſo proper to have 
the care and //ard/h:p of the children, as well as eſtate, 
and to fee them ſuitably educated, as he who had ſo 
great an intereſt in them? 4. For this ſame reaſon 
likewiſe, if the next heir to the fee was a female, was 
it not the duty of the lord, to fee that ſhe was diſpoſed 
of in Marriage to a man, who ſhould be both able 
and willing to perform the military ſervice required of 
bim? if a male, how could he excuſe himſelf to his 
dependant, from not adviſing, affiſting and perſuading 
him in the proper choice of a Wife ? 5, Was the lord 
in any ſignal diſtreſs, taken captive in war, or obnoxi- 
ous to his creditors, was he to match his eldeſt daugh- 

ter 
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and faithful companions, and according to 
their ſeveral merits, advanced by their royal 
maſter to all the honourable offices about 
his perſon, to his vacant benefices, to the 
government of counties, towns and caſtles, 
or to any other employment, which they 

might 


ter into ſome noble houſe, to make the hopes of his fa- 
mily, his eldeſt ſon, a knight, or to be at any other ex- 
traordinary expence, to whom ſhould he apply for 
Aid and aſſiſtance, but to thoſe who had ſworn to ſerve 
him, to his own beneficiaries, to thoſe who had ſo great 
obligations to him and his family, and were therefore 
bound, as it were, in honour to ſupport it in all its 
grandeur? 6. Was the Feudatary opulent, lazy, other- 
wiſe employed, or did his function render it improper 
for him to ſerve his lord perſonally in his wars? Nothing 
could be more juſt, than that he ſhould either find pro- 
per perſons to perform the neceſlary ſervice in his ſtead, or 
at leaſt to pay an equitable Scutage, or commutation in 
money. 7. Finally, if the Feudatary became rebellious to 
his lord, and, without ſufficient reaſon, refuſed to comply 
with the conditions upon which his fee was at firſt grant- 
ed him; if he had defiled the purer courſe of his blood, 
by being found guilty of treaſon to his country, or, laſt- 
ly, if his own family was extinct, what law more equi- 
table, than that the fee ſhould Z/cheat or revert to the 
original donor and his deſcendants? Theſe ſeven 
were the moſt uſual attendants or concomitants of mili- 
tary tenure, and how exceſſively they were abuſed, e- 
ven in the moſt early ages of their inſtitution, appears 
as well from the charters of Henry I. and King John, as 
from the magna charta of Henry III. For all theſe char- 
ters contain in them little elſe, beſides explanations and 
relaxations of theſe feudal claims. 
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might think it worth their while to accept, 
as far at leaſt as the power and intereſt of 
their lord extended. — But who were thoſe 
nuddle and inferior Thanes? For we ſome- 
times meet with a ſecond and third order 
of them in our ancient records. — It is ex- 
tremely difficult, or rather utterly impoſſi- 
ble, from the few and imperfect monuments 
of thoſe times which are now extant, to ſet- 
tle with any certainty the preciſe boundaries 
of each of theſe diſtinct titles: nor indeed, 
were it poſſible, would it perhaps be of any 
great moment to us, in our general deſign of 
delineating the Anglo-Saxon government ; 
however, if I might be indulged a conjecture, 
I would ſuppoſe, that the ſecond order of 
Thanes conſiſted of ſuch of the native freemen 
as either actually were, or at leaſt formerly 
had been attendants about the perſons, or 
employed 

4 Muratori, p. 131. Quum duces et comites, iis ſecu- 
lis, illuſtre fuit munus, et ſpeciem quandam principa- 
tus in- regendis populis gererent, erant 11s propterea 
multiplices min:/tri, quales et cura ſplendidae familiae 
et regimen populorum exigere videbantur. After 


which our author farther evinces from charters, that 
the Funiores ducum et comitum mentioned in the Lango- 


| bard laws were none other than eorum Miniſteriales, 


ſc. qui in aliquo miniſterio ducibus et comitibus inſer- 
virent. — In the treaty of peace between Alfred and 


Guthrun the Dane, we have expreſs mention made of 
other 
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employed in the courts of the Biſhops, Abbots, 
and, eſpecially, of the greater Ealdormen or 
Governors of the counties *, For as this high 
truſt and important office, in its original in- 
ſtitution, ſeems to have been exactly of the 
ſame nature with that of thoſe German 
princes, whom the Roman authors talk fo 
much of, there can, I think, be no queſ- 
tion made, but theſe great men were 


ſurrounded with a free retinue, and had 


their attendants and Companions in this coun- 


try, as wellas formerly in their own, eſpecially 
if they were men of valour and renown, 
tho' now perhaps they might be fewer in 
number. For as the power of the Gene- 
raliſſimo, in theſe times of continual war and 
confuſion, muſt be ſtill encreaſing, that of 
the other ſupreme officers of the ſtate, both 
in peace and war, muſt in proportion be di- 

miniſhed 


other people's Thanes beſides the king's. See Wilkins 
LL. Anglo-Saxon. p. 47. Si quis Regis miniſtrum homi- 
cidii incuſet, etc. Si quis autem Miuiſtrum incuſet, qui 
minoris cognationts fit quam regis miniſter etc. So upon 
the coming in of the Normans, as the word Thane grew 
into diſuſe, we find the fame diſtinction in our ancient 
records of greater and lefler barons. Ex hoc evenit, ſays 
Spelman Gloſf. p. 69. quod reges antiqui, cum in chartis 
mentionem faciant de baronibus, ſaepe ſubjungunt poſſeſſi- 


bl 


vum (meis vel noftris,) id eſt, regios barones, ut fic diſtin- 


guant a baronibus epiſcoporum, comitum, abbatum etc. 
Ka That 
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miniſhed, and conſequently the number of 
their noble and voluntary attendants be much 


ſhort of what it formerly uſed to be, and even 


thoſe, who ſtill adhered to their fortunes, of leſs 
weight and conſequence, as the opportunities of 
rewarding their fidelity would be now very in- 
conſiderable.— As to the third and loweſt order 
of Thanes, this, tis probable, was made up of 
thoſe honorary ſervants, who attended upon the 
perſons of the king's Thanes , and thoſe of 
the other great men and conſiderable officers of 
the ſtate ; for that ſuch attendants there were, 
1s as certain, as that theſe ſuperior Thanes 
were oftentimes men of renown, and inveſted 
with large eſtates of their own, ſufficient to re- 
ward the ſervice and fidelity of thoſe, who were 
admitted into their family and dependance. 
— But perhaps, after all, the middle and infe- 
rior order of Thanes might be no more than a 


ſecond and third claſs of the king's Thanes or 


attendants. For as there undoubtedly were 


different ranks of the ancient Celtic Ambacts, 
or 


2 That there actually were ſuch Thanes of Thanes, 
or ſubordinate Thanes, is evident from a law ſtill extant 
among the Judicia civitatis Lundoniae ; tho the laſt truly 
learned Editor of the Anglo-Saxon laws, with good rea- 
ſon, thinks it ought rather to be referred to Athelſtan: 
See p. 71. of Wilkins Ed. Attamen fi Thanus fit, qui 
ſerviat regi, et iter equeſtre ipſius faciat in provinciam 


illius 
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or Companions, ſo may it, probably enough, be 
q preſumed, that the ſame, or ſome ſuch-like 
diſtinction, would take place amongſt thoſe 
who ſucceeded in their room, the Anglo-Sax- 
on Thanes. — However, I rather incline to 
the former opinion, 

54. Having thus ſettled theſe great and 
leading preliminaries, we have now room 
ſufficient to look about us, and to proceed 
with more certainty in that nearer view, 
which we propoſe to take of the ſeveral parts 
| or members, which conſtituted the Anglo- 
5 Saxon government in England. In the firſt 
| place then, as the internal tranquillity and 
and happineſs of every ſociety muſt, in the 
greateſt meaſure, depend upon the honeſt 
and peaceable behaviour of the individuals 
one towards another, it ſeems to have been 
the firſt and principal care of our German 
3 anceſtors, that juſtice, that fundamental band 
5 of all ſocial union, might every where be im- 
; partially adminiſtred, and that all differences, 

which 


illius, fi tum Thanum habeat qui eum ſequitur, qui ad 
regis egreſſum quinque hydas habeat, et in regis aula 
domino ſus ſerviat, et ter cum epiſtola ejus proficiſcatur 
ad regem, ille in poſterum, cum praejuramento ſuo, do- 
mini vicario munere fungi debet circa varias neceſſitates, 
et cauſam ejus juſte vindicare ubicunque debebat. 
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which might at any time ariſe between their 
ſeveral members, from the higheſt to the low- 
eſt, might be terminated as expeditiouſly, and 
as equitably as poſſible; that having no unea- 
ſineſs, no grievance to apprehend or complain 
of, with regard to their own domeſtic admini- 
ſtration, they might have ſo much the 
more leiſure to attend to the public intereſt, 
and be animated with freſh courage and 
reſolution to withſtand the aſſaults of their 
common and foreign enemies. Scarcely 
was the love of liberty a more ſure and 
diſtinguiſhing characteriſtic of our brave 
Northern conquerors, than was their zeal 
for the ſpeedy and impartial execution of 
juſtice, For as tyranny and injuſtice on the 
one hand, ſo are juſtice and liberty, on the 
other, companions almoſt inſeparable, and 
the mutual ſupports of each other. — To 
this purpoſe therefore, every free-born An- 
glo-Saxon, every proprietor of land amongſt 
them, as formerly in Germany, ſo now 
likewiſe in Britain, preſided as a judge over 
his own houſhold, over his ſlaves, his te- 
nants, and his more immediate dependants; 
he decided all matters of diſpute, which might 
ariſe amongſt them, and by his ſole authority 
puniſhed the offenders as they deſerved, even 
with 
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with death in ſome caſes; at leaſt this was 
practiſed and allowed by them, in the ear- 
lier ages of their ſettlement. For it muſt 
be confeſſed, that as the times grew more 
ſettled and peaceable, and as the milder pre- 
cepts of Chriſtianity began to introduce a 
reformation in their ancient cuſtoms and 


laws, this exorbitant power of the lord of 


the family ſeems to have been, properly e- 
nough, reduced within more limited and 
ſtraiter bounds: the life of a man, however 
low his condition might be, was deemed of 
too great a value to be left to the arbitrary 
will of any ſingle perſon whatever, ſubject 
as he was to be continually mifled by the 
heat and violence of paſſion. By this means, 
however, the public peace, in general, was 
well enough preſerved amongſt the poorer 
and meaner ſort of people, whoſe want of a 
proper education, and inſtruction in thoſe 
ſounder principles of religion and the public 
good, renders them ever obnoxious to the 


ſudden ſtarts of a licentious will, and makes 


them ready to ſeize every occaſion of riot, 
tumult, and confuſion. How this inferior 
court of juſtice was originally denominated, 
1s not, I think, ſufficiently evident from 
our ancient hiſtory, but in the later ages of 
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the Anglo-Saxon government, we find it ex- 
preſsly called the Hall-mote, or aſſembly 
of the Manour, as we may now term 1t. 
Some remains of this juriſdiction ſtill ſeem to 
be preſerved in the courts-baron, as they were 
afterwards ſtiled by the Normans, which in 
ſome ſort ſubſiſt even to this day *. 

55.Thus was the ſtrong foundation of ſocial 
peace and union laid, in the proper ſubordina- 


tion 


: Spelman, Glaſſ. HALIGEMOT. Conventus aulae, 
hoc eſt, curiae dominicalis, manerii, vel baronis in 
villis et dominiis : ſeu tribuum, wardarum, et ſocietatum 
in burgis et urbibus. Vox hactenus non omnino e- 
vanuit. Penſhurſt Haligemot enim hodie dicta. But 
what this very diligent enquirer produces upon this ſub- 
ject in his Remains p. 50. will be judged more per- 
tinent to our preſent pupoſe. the Theinge or lord of 
« the town (whom the Normans called a baron) had 
6 of old juriſdiction over them of his own town, (being 
cc as it were his colony) and, as Cornelius Tacitus 
& faith, did Agricolis ſuis jus dicere. For thoſe, whom 


% we now call tenants, were, in thoſe ancient times, but 


c huſbandmen dwelling upon the ſoil of the lord, etc.“ 
[Theſe reaſons, and indeed many others which might be 
produced, ſufficiently evince, that it was not the Thanes 
only, but every other Landholder, that is, every native 
Anglo-Saxon, who joined with Hengiſt in his expedition, 
had, and exerciſed this privilege of judging their own 


houſholds and dependants. As low down as the laws of 


Henry I, this court is expreſsly called curia dominorum. ] 
Our author, Spelman, afterwards adds, “ out of which 
“ uſage, the Courts-Baron took their beginning, and 
„ the Lords of towns and mannours gained the privi- 
lege 
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tion of each man's family and dependants to 
their own maſter. But this, it muſt be con- 
feſſed, was not of itſelf ſufficient to ſecure the 
univerſal happineſs, nor indeed did the wiſdom 
of our fore-fathers ſtop here. For as various 
matters of difference and controverſy muſt be 
continually ariſing between thoſe perſons, who 
were altogether independant of each other, 
between the ſeveral landholders themſelves, 


| as 


A 


c 


lege of holding plea and juriſdiction, within thoſe 
cc their territories, over their tenants and followers ; 
« who thereupon are to this day called Sefatores, 
&« and in French Suitres but the Saxons themſelves 
called this juriſdiction Sacha and Socha, ſignifying 
thereby Cauſarum Actionem et libertatem judicandt ; 
« for Sacha ſignifyeth cauſa, in which ſenſe we yet 
« uſe it, when we ſay for God's ſake; and Soca ſigni- 
„„ fyeth liberty or privilege. But by this manner the 
Lords of towns, (as ex conſuetudine regni) came to 
have juriſdiction over their tenants and followers, 
and to hold plea of all things touching land. But as 
touching cognizance in criminal matters, they had 
not otherwiſe to meddle therewith [that is, in later 
times] than by the King's charters.” So likewiſe in 
Edward the confeſſor's latin laws (as they are called) 
Tit. GREVE. we find it provided, Barones, (that is, in 
general every maſter of a large eſtate in land, tho* more 
peculiarly perhaps the poſſeſſors of Thaneland) qui ſuas 
conſuetudines habent, et qui ſuam habent curiam, de ſuis 
hominibus videant etc. BARoNEs ſays Sr. Hen. Spel- 


man. Gloſs p..70. were ſometimes taken pro libere te- 
nentibus in genere. 


154 The AnGLo-SAXON 


as well as between their followers and tenants 
— in order to put an effectual ſtop to all that 
numerous train of evils, which would natural- 
ly flow from ſo fertile a fource, and to bring 
the miſdemeanors and crimes of the greateſt as 
well as of the meaneſt to their condign pu- 
niſhment, and, indeed, to provide as far as 
poſſible for the common good of the whole 
province (county or ſhire, as it was more ge- 
nerally called) in all other reſpects, as well 
military as civil — we find it a conſtant and 
eſtabliſhed cuſtom amongſt all thoſe Northern 
conquerors, who divided the Roman empire 
between them, for the landholders of every 
province regularly to meet together twice year 


at leaſt, or oftner, if the neceſſities of the public 


were thought to demand it — that being by 
this 


Spelman. voce GEMOT. Sciregemet (11 pluries opus 
non eſſet) bis ſolummodo in anno indicebatur. Ad- 
erat provinciae comes, aderat epiſcopus, aderant mag- 
nates omnes comitatenſes. — De cauſis hic cogni- 
tum eſt tam criminalibus quam civilibus, tam eccleſiaſ- 
ticis quam laicis ; ſed juriſdictiones poſtea ſeparavit Gul. 
primus. — Our learned antiquary deſcribes a Folk- 
mote in the following manner. In Foltmoto, ſemel quot- 
annis ſub initio calendarum Maii (tanquam in annuo 
parliamento) convenere regni principes, tam epiſcopi 
quam magiſtratus, liberique homines. Jurantur laici 
omnes coram epiſcopis in mutuum foedus, in fidelitatem 
regis, et in jura regni conſervanda, Conſulitur de com- 
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this means all united as it were into one body, 
and acting together in concert, they might 
add a greater dignity, as well as authority, to 
whatever they ſhould think proper to deter- 
mine. This general meeting of the whole 
county was commonly called the Sh;re-mot or 
Faolk-mot. For as to that difference which ſome 
perſons pretend to diſcern between theſe two 
aſſemblies, it does not ſeem to be well-found- 
ed; unleſs (perhaps) you may be willing to 
ſuppoſe, that it was then more eſpecially called 
a Folk-mot, when it was ſummoned at an ex- 
traordinary time, and upon an extraordinary 
occaſion, which indeed ſometimes happened”. 
56. In this general aſſembly of the county, 
(at which not only the Ealdorman, Biſhop, 
and magiſtrates, but every landholder in it 
was 


muni ſalute, de pace, de bello, et de utilitate publica 
promovenda. Adhibetur praeterea F:{c19tum in repentino 
omni diſcrimine; exigente etiam neceſſitate ſub alder- 
manno, hoc eſt, comite cujuſlibet comitatus. — But as 
all theſe offices or privileges were really common to the 
Shire-mot, why ſhould we unneceflarily diſtinguiſh be- 
tween them? Our author himſelf takes no notice of this 
Folc-mote in his Remains, which he would certainly have 
done, had he, at the time he wrote that piece upon Te- 
nures, thought it really diſtinct from the Shire- mot. See 
likewiſe Dr. Brady's Gloſſary to his full anſwer to Mr. 
Petyt J. Fo.cmoTE, where he likewiſe endeavours to 
prove, that there was really no difference between the or- 
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was eſpecially required to be preſent *; and 
which, by the laws of Athelſtan, was to be 
proclaimed a week before hand) were deci- 
ded all cauſes both eccleſiaſtical as well as 
civil, which might any ways concern the ſe- 
veral independant members of that particu- 
lar province ; here likewiſe were heard all ap- 
peals from, or complaints of the tenant or 
dependant againſt his Lord, as alſo the accuſa- 
tion of the Lord againſt his follower, where 
the crime committed was of ſo atrocious a 
nature, as to require a greater puniſhment, 
than he had authority to inflict, For as 
theſe tenants and dependants were undoubt- 
edly free-men, as free with regard to their 
perſons as their maſters themſelves, we 
muſt 


dinary county-courts and theſe Folk-motes, etc. Dr. 
Hody in his hiſtory of Convocatians, p. 149. takes notice 
of a general meeting A. D. 1071. which, ſays he, was 
<« leſs than a parliament, but bigger than a Shire-mot, 
c“ or County-court, being made up of the chief men of 
& divers counties. But theſe aſſemblies ſeem to 
have been extraordinary, and therefore if any one 
ſhould like better to call ſuch meetings as theſe, Folł- 
motes, he has my free conſent. Much like to our county 
_ courts were the French and Langobard Malls; as might 
be ſhewn from many inſtances. I ſhall only take no- 
"tice of one proviſion concerning theſe meetings in the 
Capitulars of Charles the great, |. 7. Ad mallum ne- 


mo venire tardet, unum circa aeſtatem, alterum cir- 


ca autumnum; ad aliud vero, ſi neceſſitas fuerit, vel 


{1 
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muſt not imagine, that they had no other 
reſource of juſtice, than the partiality of their 
ſometimes ſevere and paſſionate landlords. 
In this general aſſembly, the cauſes of religion 
and the church were always firſt heard and 
determined; the ſecond place was given to 
the pleas of the crown, and in the laſt place, 
the cauſes of private perſons fell under their 
cogniſance: but in all theſe inſtances, a ſelect 
number of the landholders, who all of them 
regularly attended the meeting, were judgesof 
the fact, and, according as they brought in 
guilty or not guilty, ſentence was given by 
the preſidents. Here likewiſe were all con- 
veyances of land, as well as mortgages, uſually 
regiſtred, the new laws promulgated, oaths 


of 


ſi denunciatio Regis urgeat, vocatus venire nemo tar- 
det. — In like manner our general county courts were 
regularly held every Spring and Autumn. 

: Amongſt the laws of Hen. I. (See Millins LL. Anglo- 
Sax. p. 240.) I find a conſtitution concerning the perſons, 
who were to be preſent at theſe County courts, which 
conſtitution was, as is expreſsly obſerved, formed upon 
ancient cuſtom) Interſint autem epiſcopi, comites, vice- 
domini, vicarii, centenarii, aldermanni, praefecti, 
praepoſiti, Barones, vavaſores, tungrevii, et caeteri 
Terrarum domini, diligenter intendentes ne malorum 
impunitas, aut Graviorum pravitas, vel judicum ſubver- 
ho ſolita miſeros laceratione conficiant ; agantur itaque 
primo debita verae chriſtianitatis jura; ſecundo regis 
placita ; py/tremo, cauſae ſingulorum dignis — 
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of fidelity to the kingdom and king taken, 
the public officers of the county elected, and, 
in a word, every thing elſe tranſacted, which 
might any way relate to, or concern the 
common intereſt of the whole province. 
Nor was the public buſineſs at theſe times car- 


ried 


bus expleantur, et quoſcunque Scyreſ/mot diſcordantes 
inveniet vel amore congreget, vel ſequeſtret judicio.— 
„Of all which, (ſays Spelman in his remains p. 54.) be- 
« cauſe 1 find a notable precedent in a ſynodal edict 
& made by Charles the Bald, Emperor and King of 
« France (in Concil Cariſſiaco An Dom 856.) I 
« will here add it, not to ſhew, that our Saxons took 
« their form of government from the French, but that 
& both the French and they, as brethren deſcending 
« from one parent, the Germans, kept the rights and 
« laws of their natural country.“ — The edict is as fol- 
lows. *©* The Bithops in their dioceſes, and the Juſ- 
cc tices itinerant or Aldermen in their circuits, and the 
« Earls in their counties, ſhall hold their pleas to- 
c gether: whereunto all miniſters and officers of the 
% commonwealth, all the King's Barons, and all other 
& whatſoever they be, or whoſe tenants ſoever they be 
« within the ſame dioceſes and counties, without any 
cc reſpect of perſons, excuſe or delay, ſhall aſſemble to- 
c gether: and the Biſhop of that dioceſe, having briefly 
« noted ſentences touching the matter out of the evan- 
<« geliſts, apoſtles, and prophets, ſhall read them to 
<< the people, and alſo the decrees apoſtolic, and 
c the canons of the church, and in open and plain 
cc terms ſhall inſtruct them all, what manner and 
cc how great a in it is to violate or ſpoil the 
* church, and what and how great pennance, and 
* what mercileſs and ſevere puniſhment it requireth, 
: f „„ with 


* 
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ried on in a licentious and tumultuous manner, 
but, on the contrary, every thing was tranſ- 
acted with the greateſt appearance of decency, 
order and regularity: the governor of the 
county himſelf (Ealdorman, Duke, Earl, 
or Count as he was ſometimes called) being 

obliged 


c with other accuſtomed, neceſſary and profitable 
t admoniſhments. The Aldermen alſo, or Juſtices, 
<« ſhall note down ſuch ſentences of law as they call to 
« mind; and ſhall publiſh unto them the conſtitutions 
of us and our predeceſſors, Kings and Emperors, ga- 
<« thered together touching this matter. And the Biſhops 
« by the authority of God and the Apoſtles; and the 
« Aldermen or Juſtices and Earls, under the penalty 
« of the Kings laws, ſhall with all the care they can 
„ prohibit etc. — As to the eccleſiaſtical cauſes, which 
we have remarked to lay before theſe county meetings, 
our author obſerves, *< that in his opinion, they were 
* ſucheccleſiaſtical cauſes as were grounded upon the ec- 
6 clefiaſtical laws, made by the Kings themſelves, for the 
<< government of the church (for many ſuch there were 
almoſt in every King's time) and not for matters ri- 
« ſing out of the Roman canons, which haply were 
E determinable only before the Biſhop and his mini- 
“ ſters.“ — See what Mr. St. Amand ſays of theſe 
* county courts, in his Ef/ay on the legiſlative power of 
England p. 15. where he juſtly, I think, compares 
them to the French provincial parliaments, and to the 


old cortes in the numerous kingdoms of Spain.— For, 


not very improperly might cach county amongſt us for- 
merly be regarded as a little kingdom, as it were, as its 


governor in ſact was frequently {tiled princeps, regulus, 
and ſometimes rex. 


3 Tbid, 
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obliged to attend in perſon and to preſide 
there, as, in like manner, was the biſhop of 
the dioceſe after the eſtabliſhment of Chriſti- 
anity; his ſuperior knowledge, the gravity 
and ſeverity of his character, together with 
the ſanctity of that religion which he profeſ- 
ſed, all pointing him out as an extremely 
proper perſon to be preſent at the admini- 
ſtration of juſtice. And leſt the governor 
himſelf, thro' the neceſſity of the wars or 
any other lawful avocation, ſuch as muſt 
frequently happen, might be prevented from 
being preſent, or, when preſent, thro” want 
of proper ſkill, might not be ſo well ac- 

quainted 


2 Vid. Spehnan. in voce, ALDERMANNUS CIVITA- 
TIS; and LL. Ed. Conf. Tit. HERETocn., Thus like- 
wiſe the counts, or governors of provinces abroad had 
their counſellors and aſſeſſors to aſſiſt and adviſe them: 
Muratorii diſſ. decima p. 488. Quum comitis munus 
fere ſemper illi tantum gererent, qui ſanguinis ſplendo- 
rem fortunis multis adjungerent, atque ii inſuper mili- 
tiae potius quam litteris ſtuderent : facile conjicere poſſu- 
mus, non eam fuiſſe magnatibus ejuſmodi peritiam le- 

m et ſcientiam, quam exigit ardua criminalium et fo- 
renſium judiciorum provincia. Male ergo fuerit, in- 
quies, homini cauſam ſuam acturo apud Judices adeo 
imbecilles. Verum et huic diſcrimini conſuluere anti- 
qui reges; quippe comitibus, quoties agitandae ac diri 
mendae lites erant, ad conſilium et opem adjunxere 
minores alios judices, juris nempe peritos eorum tem- 
porum, quos aeque atque comites, Graphiones, Teuto- 

nica 
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quainted with the laws of his country, as 


his high office required, and by that means 
a ſtop, for ſome time; be put to the regular 


diſtribution of juſtice, there were two other 
inferior officers conſtituted, both elected by 
the voice of the county, as his ordinary 
counſellors and aſſeſſors, whoſe proper bu- 

ſineſs it was, as his deputies, to ſupply his 
place when abſent: theſe were afterwards 
ſtiled the Alderman of the County, and the 
Heretoch, the office of the former more 
particularly regarding the civil, as that of 
the latter did the military concerns of the 
province *, 


57. For 


nica voce veteres appellabant : Salici vero etiam Rachim- 
burgios et Tunginos — demum, ubi ſententia erat pro- 
nuncianda, nihil agebat comes abſque conſilio et conſen- 
ſu eorundem ut ex placitis, five judiciis publicis con- 
ſtat. — The emperor Charles the great ſeems to have 
given the firſt occaſion of the inſtitution of 7tine- 
rant Judges, at leaſt I find them firſt taken notice of 
amongſt his conſtitutions, under the denomination of 
Miſſi Regis. Edicebant (ſays Muratori, p. 45 5.) ejuſ- 
modi judices extra ordinem adlecti, ſe miſſos a Regibus 
et Auguſtis ad ſingulorum hominum lites ac intentiones, 
hoc eſt, contentiones audiendas ac deliberandas: et 
quandoquidem non uno in loco conſiſtere ſolebant, ſed 
per provinciam et pagos vagabantur in locis ſingulis diſ- 
eiplinam ac juſtitiam reſtauraturi, ideo Miſi diſcurrentes 
appellabantur. Theſe Juſtices itinerant ſat with the ordi- 
tary Judges of the diſtrict, we only as a check upon them, 


but 
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57. For the Governor, or Earl as he was 
afterwards called, was the ſupreme officer 
of the county. Into his hands was the ſcale 
of juſtice committed, and under his auſpices 
did the troops of the province go forth to 
battle; he ſucceeded to all the rights of the 1 
ancient German princes, and accordingly, = 
by the early latin writers of our hiſtory, we - Ml 
find him uſually honoured with the ſame il- 
luſtrious title, His power in every reſpect 
exactly reſembled that of the king himſelf, 
excepting only the mere extent of juriſ- 
diction : his revenue, like his, was made 
up of the produce of his own eſtate, toge- 
ther with a determinate part of the pro- 
fits of the county, ariſing from mulcts and 
other caſualties, that is, he had one third 
part of them, whilſt the other two went to 
the king and other perſons *, As to the no- 
mination 


but likewiſe as their counſel and aſſiſtance, as fully appears 
from old Lombard charters till extant. Now as our king 
Egbert had been brought up in the courtof Charlemagne, 
*tis not improbable that, he firſt introduced this cuſtom of 
itinerant judges, or, as they may rather be called, la 

in England; for that ſome ſuch ſort of miffi regis there 
were very early in this kingdom may be concluded from 
what we are told, in the mirroir of Fuftices, of king Al- 
fred's puniſhing ſo many jud 


ges in one year. ; 
See Selaen' titles Honcur, p. 653, and Spelmar's 
Gloſſary 
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mination of the Governor, there is little 
room to queſtion, but that in the later ages 
of the Anglo-Saxon rule he was appointed 
by the King, and depended chiefly upon the 
ſame good pleaſure for his continuance in his 
office :; but whether this was ſo from the 
beginning of their ſettlement in Britain is at 
leaſt very dubious, and perhaps the contrary 
opinion may, upon the whole, be deemed moſt 
probable : that is, whoever maturely re- 
flects upon what has been before obſerved of 
the natural genius of our Northern anceſtors, 
will be apt to believe, that theſe Forſten, 
or rulers of counties, as formerly in Ger- 
many, fo originally in England likewiſe, 
were appointed by, or at leaſt not without 
| the approbation and conſent of the general 
Fa _ aſſembly of the whole nation, tho' their long 
14 and continual wars with the deſperate Britons, 
and 
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Gleſſary, p. 141. Cons. quod et Caroli magni aevo 
in uſu fuiſſe apud Gallos, liquet ex capitul. Hludovici 
Imp. etc. | | | 

See Saxon Annals Aum. 694. Now that theſe gover- 
nors might be turned out of their places, if they did not 
diſcharge their duty as they ought, is evident from what 
king Alfred ſays, where he threatens them all with this 
very puniſhment, the removal from their office, if they 
did not immediately apply themſelves to the ſtudy of 
the laws, litterature, etc. 
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and an appearance of public utility, might, 


amongſt other alterations introduced in the 
old conſtitution, not a little contribute to 
throw this great branch of power into the 
hands of the Generaliſſimo, or King as he 
now began to be called. The fatigue of in- 
tending the buſineſs of the ſtate, the trouble 
and inconvenience which muſt follow their 
frequent general meetings, eſpecially as many 
of them were ſettled in diſtant parts of the 
kingdom, as it tended to render the people, 
who do not ſee very far into the latent con- 
ſequences of things, leſs regardful of the 
public admuniſtration, fo would it naturally 
open the eyes of thoſe, to whom they 
had entruſted the whole executive power 
of the commonwealth, and make them 
upon the watch, ready to ſeize every op- 
portunity of extending an authority, which 
they now began to think not ſufficient for 
the execution of their more enlarged and 
ambitious views. 

58, Nor did our Anglo-Saxons yet think 
their political building complete: for beſides 
theſe more particular proviſions reſpecting 
the peace and happineſs of private families 
and diſtinct counties; agreeably to the ſame 
manner of thinking, and to the fame me- 
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thod of acting, we find another and ſtill ſu- 
perior aſſembly eſtabliſhed amongſt them, a 


general meeting of the whole nation, where- 


in all ſuch diſputes or matters of contention 
as might ariſe between the ſeveral indepen- 
dant members of the different provinces were 
to be finally adjuſted and decided, and, in 
ſhort, all the more momentous matters of 
government, both with regard to war as 
well as peace, maturely examined, debated, 
and determined. In a word, in this great 
aſſembly of the whole nation, or Wittena- 
Gemot as it was uſually termed, was lodged 
the whole legiſlative power of the commu- 
nity, here was the ſupreme authority over all 
perſons, and in all cauſes both eccleſiaſtical 
as well as civil. — By ſuch uniform gradations 
did this beautiful and laſting Gothic ſtructure 
riſe, ſo compleat was every part of it in it- 
ſelf, and ſo aptly did each of them, in its ſe- 
veral place, contribute to the ſtrength and or- 


nament of the whole building. — But here 


let us ſtand ſtill a while, and take a more 
near and intimate ſurvey of this ſovereign 
aſſembly, the great baſis of the Anglo-Saxon 
conſtitution; the foundation as well as pre- 
ſervation of public liberty amongſt them, and 
the fruitful ſource from whence the ſame in- 

L 3 valuable 
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valuable bleſſing hath been ſo copiouſly deri- 
ved to their happy poſterity : let us view it 
in all its parts, in its conſtituent members, 
in its peculiar privileges and prerogatives, as 
likewiſe in the extent of power and authority, 
which originally belonged to its preſident or 
king, — I am not ignorant indeed, that our 
beſt writers are very much divided upon each 
of theſe heads; but I propoſe to take no no- 
tice at all of their diſagreements with each 
other, or to endeavour to reconcile their ſe- 
veral differences, If thro' the dark labyrinths 
of antiquity, I may haply be able to feel 
out my own way with any tolerable degree 
of certainty, I ſhall be very little ſolicitous a- 
bout the wandrings and errors of the many, 
who have attempted the ſame road before 
me; and as I have no hypotheſis to ſerve, 
no party to flatter, and no other end in this 
reſearch than the defire of finding out and 
vindicating truth, tis poſſible I may hit the 
right path eaſier than thoſe, whoſe greater 
abilities have been led aſide by ſome wrong 
biaſs. But the ſucceſs of my attempt muſt 
be ſubmitted to the judgement of the candid 
and intelligent reader. 


59. The 


' Spelman J. ScIREGEMOT. Videtur hoc idem fuiſſe 
quod jam dicimus turnum vicecomitis: nam et turnus 
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59. The firſt point then to be enquired 
into is, who were the conſtituent members 
of the Anglo-Saxon Wittena-gemots, or par- 
liaments ? Now to this queſtion I ſhall 
venture to return this ready and direct anſwer, 
that every Landbolder of the kingdom, whe- 
ther of the clergy or laity, who was of 
an approved age, and had not forfeited this 
privilege by ſome previous miſdemeanor, had 
originally a right to be preſent there in per- 
ſon, whenever he pleaſed to make uſe of it. 
This poſition, however ſtrange or novel it 
may appear at firſt view, will, I am perſuaded, 
after due examination be found agreeable 
to the truth of ancient hiſtory, and confor- 
mable in every reſpe& to the fundamental 
politics of all theſe Northern conquerors, 
For let it be aſked, was not every pro- 
prietor of land even obliged to be preſent 
at the public mecting of his county, to 
take care, as far as lay in his power, of its 
intereſt and the common concerns? This is 
a truth acknowledged on all hands :. But 
what other difference was there between 
theſe aſſemblies of the county and kingdom 
unleſs between a greater and leſſer; between 

a ge- 
olim bis in anno tenebatur, aderantque omnes una 


magnates comitatus, et tenentes liberi - fed ſtatuto 
L4 Marbur- 


- — — 
— " _—_— 
— — — — — — 3 02 * - » - 7 - 
— — 2 — = — Is — 


* 


168 The ANGLO-SAXON 


a general meeting and one more particular ? 
The Wittena-Gemot could be nothing elſe 
but a collection of the ſeveral Shire-Gemots of 
that particular ſtate or kingdom, where the 
aſſembly was held; this was the grand center, 
whercin all the ſeparate lines of judicature 
were united. They were each of them moſt 
manifeſtly built upon one uniform and con- 
ſiſtent plan; and the very ſame reaſon, which 
gave the Landholder a right to be preſent at the 
one, muſt give him an equal right to affiſt at 
the other; both theſe privileges were undoubt- 
edly built upon the ſame common foundation, 
60. For the Landbolders amongſt the ancient 
Anglo-Saxons (as they had no hereditary nobi- 
lity, in the ſenſe we now underſtand the word, 
a nobility diſtinguiſhed by ſpecial rights, 
| privi- 

Marburgenſi archiepiſcopis, epiſcopis, abbatibus, priori- 


bus, comitibus, baronibus, viriſque omnibus religioſis 
indultum eſt, ut non appareant in turnis niſi pluri exacti 


neceſſitate. —From whence *tis evident, that till the ma- 


king of that ſtatute, which was not tilllong after the Nor- 
man invaſion, they were all obliged to be preſent (ſeeLL. 
Athelſt. apud /77/4ins cap.20.) And we have before ſeen 
from the conſtitutions of Henry I. that all the Terrarum 
Domini were to be preſent ; which is ſufficient to ex- 
plain the /zberi tenentes above. That the clergy had a 
right, and did actually come to theſe aſſemblies in great 
numbers, is too evident from the preambles to the laws 
of the times to need particular quotations. See however 
Chron, Saxon. Ann. 656, It was not only their ſupe- 
rior 
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privileges and exemptions) were originally all 
of them undoubtedly equal, and however ho- 
noured with the titles of Ealdormen, Greves, 
or Heretoges, yet were they not upon this 
account, (excepting only in the execution of 
their ſeveral offices) ſuperior in authority to 
the other untitled proprietors of land *, For, 
indeed, how was it even poſſible they ſhould? 
and what was there, which could put any 
difference between them in this reſpect upon 
their ſettlement in Britain, when moſt indi- 
ſputably there neither was, nor could be 
any at all in Germany, where the land was 
annually divided between every member of 
the community. They all held their eſtates 
alike, by the acquiſition of their ſwords ; 
they were all alike obliged to appear in arms, 


whenever 


rior character ivr ſanity of life, and ſkill in letters, 
which entitled them to this privilege, but more parti - 
cularly their being proprietors of land. 

' Spelm. V. Domeſdei. Eo ſeculo (that is, when domeſ- 
dei was made, and the aſſertion may with equal truth be 
applied to the times preceding the conqueſt) non diſtrahe- 
bantur praedia in vulgus proprietariorum (ut hodie paſſim) 
ſed villa integra penes dominum unum plerumque, vel 
alterum permanebat, plebe (i. e. the flaves, Britons, and 
Ceorls) agriculturam ſub eodem exercente. In tota 
Norfolcia, quae ad quinquaginta milliaria (vel eo ſupra) 
extenditur, ad triginta plus minus dilatatur, Sexa- 
ginta & ſex tantummodo numerantur ſoli (ſeu fundi) 
domini. 
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whenever the public ſhould call for their aſ- 
ſiſtance; and were all alike (for any thing 
which now appears to the contrary) capable of 
being promoted or elected into the public of- 
fices of the ſtate; nor can I find, but that the 
ſuffrage of the pooreſt was equally valid with 
that of richeſt or mightieſt: whence then 
that peculiar privilege or right of being mem- 
bers of the Wittena-gemot, which is ſup- 
poſed to belong to ſome of them, excluſive 
of the reſt of their brethren? T here cannot 


poſſibly 


The whole polity of the old Franks and of our 
Anglo-Saxons is in w_ reſpect, as well regarding 
peace as war, ſo exactly ſimilar, that what the Count of 
Boulainvilliers, in his Memoires hiſtoriques, lays down as 
the advantages accruing to the former, from their con- 
queſt of Gaul, may with equal juſtice be applied to our 
anceſtors upon their acquiſition of Britain: p. 19. Apres 
avoir Etabli lindẽpendance & la Nobleſſe Frangoiſe (by the 
FrenchNebleſſe, this author always means the poſterity of 
thoſe Franks, who had been actually engaged in the con- 
queſt of Gaul, all of them in general without exception ; 
which point I think he has unexceptionably made good, 
and in this ſame ſenſe the conquerors of Britain may be 
all ſtiled the Saxon Noblefſe ; for noble they all were in 
"reſpect to the poor Britons. — But to proceed with our 
author) . Apres avoir Etabli l' independance & la no- 
4 pbleſſe Francoiſe, Je me crois oblige de montrer en 
cc detail quels en etoient les advantages reels ; que je re- 
« quis a quatre: 1. I exemption de toutes charges, 2 
* Fexception du ſervice militaire. 2. le partage de tout 
* ce qui Etoit acquis en commun, butin ou terres. 3. 
& le droit de juger ſes pareils, & de ne pouvoir ctre 

66 Jugs 


: 
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poſſibly be any real foundation for ſuch 
a notion; for whoever was a proprietor of 
land, was at the ſame time, in the eye of 
their conſtitution, a member of the commu- 
nity, and as ſuch, in thoſe early ages we are 
now more eſpecially concerned in, muſt of 
conſequence be entitled to all the privileges 
of the reſt of the landholders *. 

61. The true political diſtinction, therefore, 
of our old Anglo-Saxons ought to be into the 
proprietors of land, and non-proprietors: (for 

as 


& juge que par eux en matiere criminelle, avec celui de 
© deliberer ſur toutes les cauſes, & matieres qui ftoient 
« portees à I afſemblte gentrale du champ de Mars. 4. 
* enfin, le droit de defendre ſa perſonne, ſes biens, ſes 
amis, ſon interet, & de les revendiquer lors qu'ils 
Eætoient attaquez par qui que ce put Etre.” Our au- 
thor makes good each of theſe points at large, and 
the ſame, tis moſt evident from all remains of their 
hiſtory, were the privileges of our old Anglo-Saxons, 
as might be ſhewn at length, if what has already been 
obſerved was not ſufficient to eſtabliſh their dignity and 
mutual independance. As to the third of theſe privi- 
leges, the right which every Frank had of being pre- 
ſentat their fields of March (or May, as they began to be 
called in king Pepin's time) I muſt not omit what the 
ſame noble author has obſerved upon this point elſe- 
where: Mem. hift. p. 47. Von voit auſſi qu'il etoit im- 
poſſible que cette form de deliberation pit ſubſiſter, du 
moins apres le partage des terres, qui diviſa les Frangois 
les uns des autres, & les eloigna d'une diſtance conſi- 
derable; I eloignement des lieux, la difficulte des voy- 
ages, la depenſe qu' ils auroient Exige, etoient * de 

raiſons 
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as yet our anceſtors contemned trade, as an 
occupation beneath their warlike genius, and 
conſequently had very little regard to the inte- 
reſt of thoſe who might endeavour to ſupport 

them- 


raiſons qui diſpenſoient la plus grande partie de la nation 
de ſe trouver aux afſemblees, & c'eſt auſſi pourquoi on 
ne les tenoit jamais conſecutivement dans un meme lieu, 
& qu'on les tranſportoit d'un bout de Royaume a l'autre 
— afinque chaque contree piit jouir à ſon tour des ad- 
vantages de Vaſſemblee, favoir, le Francois du droit 
d'y aſſiſter, & d'y deliberer, & le ſujet du profit reſultant 
de la grand conſommation que pouvoit faire une ſi nom- 
breuſe compagnie. There was not ſo great need to have 
recourſe to this expedient in Britain, where the conquered 
country was of ſo much leſs extent than that of Gaul, 
as well as the number of the conquerors much fewer, 
eſpecially if we conſider that theWittena-gemot for near 
three hundred years, unleſs upon extraordinary occaſi- 
ons, was confined to each of the ſeven kingdoms. After 
the union, tho* frequently it was held at London, yet it 
appears from Dr. Hody's Convocation Book, where all theſe 
Wittena-gemots are accurately ſet down, that it was con- 
vened in'many other parts of the kingdom, for the ſame 
reaſon, tis moſt likely, that the champs of Mars were in 
France, It may not be improper to obſerve in this place, 
that we ſhall make very wrong concluſions of the number 
of thoſe, who had a right to be preſent at theſe Wittena- 
Gemots, if we have the leaſt eye upon our preſent num- 
ber of landholders. — Perhaps there never were, during 
the whole Anglo-Saxon government, from the arrival 
of Hengiſt to the time of the conqueſt, 50000 freeborn 
Saxons etc. in the kingdom at a time, who had a right 
to be preſent at theſe meetings; this I could make very 
probable was there any need of it. But, I believe, I ſhall 
rather be told, that even this was much too great a num- 

ber, 
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themſelves that way) the proprietors were all 
equal in every reſpect, and enjoyed in common 
the right of being preſent both at the aſſembly 
of their county, as well as at the general 


meeting 


ber to be all of them legiſlators. — But let him, who 
makes this objection, turn his eye upon the popular go- 
vernments of Athens, Lacedemon etc. in Greece ; or 
upon that of Rome, whoſe multitude of citizens all had, 
as our Anglo-Saxons, an equal right to be preſent in the 
legiſlative aſſemblies.— That great multitudes actually 
were preſent in the Anglo-Saxon W ittena-gemots, is evi- 
dent fiot only from the expreſſions made uſe of upon theſe 
occaſions, ſuch as, Populi copioſa multitudo, innumera, 
infinita cleri et populi multituds, and many other of the 
like tenor too frequent to be particularly enumerated; but 
likewiſe from the place itſelf where the aſſembly was held, 
which was generally, as in France, in a large open field, 
capacious of ſo great a company, and moſt commonly by 
the ſide of a river for the conveniency of water. This 
cuſtom was obſerved amongſt us as low down as King 
John's time : witneſs the famous parliament held, in the 
ſeventeenth year of that prince's reign, in Runningmead 
near Windſor. So Matt. W:/tm. An. 1215.—In prato 
quod dicitur Rune-Mead, quod interpretatur Pratum 
conſilii, eo quod ab antiquis temporibus ibi de pace reg- 
ni ſaepius conſilia tractabantur. See Hody of Convoca- 
tions, p. 34. In the ſecond of Ethelbert's laws ſtill extant, 
it is ſaid, ſi rex populum ſuum ad ſe vocaverit, that is, 
all his landholders; not his officers of ſtate only, for 
theſe could not be very many in the little kingdom of 
Kent, but his whole people or nation: and much to 
the ſame purpoſe is what we meet with in Ina's laws, 
and in other the old Saxon conſtitutions, where the 
people in general are mentioned without any other diftinc- 
tion. 


Tho“ 


dinances of the government, in their Lords, 
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meeting of their whole ſtate*; tho, according 
to the quantity of land they might happen to 
be in poſſeſſion of, or the greatneſs of their 
riches and number of their dependants, or their 
ſuperior valour and wiſdom, or the renowned 
actions of their forefathers, ſome of them muſt 
neceſſarily have a more extenſive influence 
and authority there than others, who were not 
bleſſed with theſe extraordinary qualifications, 
The non-proprietors, fuch as were the Ceorls 
and ſlaves, tho' the former of them were 
abſolutely free as to their perſons, yet as they 
were not poſſeſſors of land in their own 
right, were ſcarcely looked upon as members 
of the community, and conſequently had 
no ſhare in the adminiſtration of the public 
affairs, but were ſuppoſed to be preſent, 
and to give their conſent to the laws and or- 


Or 


Tho' merely to be a native free-born Saxon, and 
engaged in the expedition into Britain, entitled him who 
was ſo to a ſhare in the conquered land, and conſe- 
quently to all the privileges annexed thereto, without 
any regard had to the quantity, yet am I not certain, 
that thus it was in the Ceorls or New-men, that is, in 
thoſe who by their own induſtry, or the liberality of 
their benefactors, were become maſters of land, which 
by birth they were not entitled to; J am not certain, I 
ſay, but in theſe inſtances a fixed or determinate quan- 


tity might be neceſlary to entitle them to the | an 
eges 
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or in thoſe whoſe lands they occupied. 
But here, perhaps, it may be aſked, whether 
upon the plan now ſuggeſted, there be not 
ſome difference between the perſons who 
compoſed the great aſſembly in England, 
and thoſe in whoſe hands the ſovereign power 
had been formerly lodged in Germany ? For 
does not the Roman hiſtorian, whoſe autho- 
rityin this caſe no one diſputes, expreſly tell us, 
that nothing in that country had the force of a 


hw, till it had been confirmed by the ſanction 


of the common people, Plebem, as he calls 
them, whom you notwithſtanding in this diſ- 
courſe ſeem to have entirely excluded from 
all concern in the affairs of the public ? 

62. The Roman author, I muſt confeſs, does 
make uſe of the word Plebem, upon the occa- 


| Hon abovementioned; tho' I am by no means 


of opinion, that it ought ia this place to be 
tranſlated 


leges of the original land-holders. For we find it 
eſtabliſhed by one of their laws, that the Ceorl was to 
be maſter of five hides of land, etc. before he could 
enjoy the privilege of a King's-Thane. — This indeed 
might be fo, and yet might he be capable, perhaps, of 
enjoying all the leſſer privileges of the landholders, he 
might be even forced to undergo all the burdens of the 
ſtate, as they were then thought, ſuch as attendance in 
me public aſſemblies, tho? his poſſeſſions might not a- 
mount to quite five hydes of land, But this is a point 
which I muſt not venture peremptorily to decide. 1 
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tranſlated the Commonalty, or Common People, 
in the ſenſe we uſually underſtand this ex- 
preſſion to comprehend artificers, mechanics, 
and, in general, the vulgar and loweſt order of 
the people. Tis indeed impoſſible, that this 
ſhould be the hiſtorian's meaning. For let 
us reflect a little with our ſelves, and we 
ſhall ſoon perceive, that in a political ſenſe 
there could be no more than three ranks or 
orders of men amongſt the German-Saxons, 
that is, the ſlaves, the freed-men, and the 
free- born natives or proprietors of land, 
thoſe I mean, amongſt whom their terri- 
tories were annually divided. Now nothing 
is more certain, than that neither of the two 
former orders had any thing at all to do in 
the civil adminiſtration ; they are eſpecially ex- 
cluded by Tacitus himſelf*; and as to the laſt, 
theſe in the eye of the government muſt have 
been all of them moſt undoubtedly equal, 

there could not poſſibly be any real difference 
between them, except ſuch as they had made 
themſelves, or ſuch as the ſuperior qualifica- 
tions of mind or body might give them, as 
long as the lands were annually diſtributed 


amongſt them all according to each man's 


character and neceſſities, By Plebem there- 


fore, 
See above, p. 114. N. 2. 
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fore, in the place here alluded to, our juſtly 
celebrated hiſtorian muſt mean the bulk of 
the nation, the collected body of the native 


free-men, the populus Helveticus, Suevicus, 


etc. inferior indeed to their public officers, 
their princes and their generals, taken ſepa- 
rately, but ſupertor to them all in their col= 
lective capacity. — I have been the more par- 
ticular in laying open this point, becauſe 
from hehce we may be able to give a reaſon to 
thoſe people, who, according to the plan they 
had formed to themſelves of the ancient Ger- 
man conſtitution, have much wondered how it 
comes to paſs, that we never meet with the 


| leaſt mention of the vulgar or common peo- 


ple, amongſt thoſe who are deſcribed as be- 
ing preſent at our old Anglo-Saxon Wittena- 
Gemots * — They had no right to be there, 
they never enjoyed this privilege whilſt they 
continued in Germany, if by Common People 
are underſtood thoſe perſons, whoſe chief buſi- 
neſs it was to cultivate the land, and to be em- 
ployed in thoſe very few mechanic arts, which 
at this time ſubſiſted amongſt them. I muſt 
not omit to obſerve one thing farther in this 
place, that it was particularly provided by the 
laws, that no man ſhould be moleſted in his 


way 
* Vid. Spelman's Gleſſ. PARLAMENTUM, 
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way to the Wittena-Gemot, or whilſt he at- 
tended the buſineſs of the public, and that 
whoever broke the peace at that time by his 
unruly behaviour ſhould be ſeverely puniſhed 
with a heavier fine than ordinary 3. 

63. But here, may it reaſonably be en- 
quired, how were the public debates ma- 
naged, how carried on with proper order 
and decency in the midſt of ſo great and tu- 
multuous an aſſembly ? was every man left 
at large to his own diſcretion, to propoſe 
what points he pleaſed to the public conſide- 
ration, and to inſiſt upon their examination? 
nothing but diſorder and confuſion could 
flow from ſo extravagant a liberty, or licence 
rather, as this! A people totally occupied in 
the excerciſe of arms, and living, many of 
them, in diſtant and remote corners of the 
nation, as they could not be very well ac- 
quainted, with the true intereſt of the king- 
dom, ſo were they but indifferently qualified 
for the important office of drawing up, and 
preparing new conſtitutions, whatever they 
might be of judging of their general expedi- 
ency, aſter they were once layed before 
them, and well explained. In ancient Ger- 


many 


See the ſecond law of King Ethelbert, in I/ilkin } 
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many therefore, as well as in Athens, Lacedae- 
mon, Carthage, Rome, and indeed in all o- 
her popular ſtates, as far as we know any 


thing of their hiſtory, we always find, what 


they call, a Senate appointed, that is, a cer- 
tain number of the graveſt and wiſeſt men 
ſeleted, whole great and eſpecial buſineſs it 
was continually to watch over and ſuperin- 
tend the intereſts of the public both at home 
and abroad, to examine every thing wherein 
the community might be any ways concern- 
ed, and to prepare ſuch laws and ordinances, 
as might in due ſeaſon be propoſed to the reſt 
of their brethren, to the collected body of the 
the people, for their ſanction and authority: 
Theſe were as eyes to the huge body-politic, 
without whoſe cautious foreſight, the ſtrength 
and vigour of the other members muſt, in 
many inſtances, be deſtructive rather than 
beneficial to their own true intereſt, But in 
England where ſhall we find ſuch a ſenate, 
diſtin& from the Wittena-gemot or ſovereign 
legiſlative aſſembly? was every thing then 
left to the wild and unſteady management of 
an ignorant and ungoverned multitude ? This 
ſeems to have been an eſſential defect in the 
old Anglo-Saxon conſtitution |! 

64. Our ancient hiſtorians, *tis true, make 


not 


Collection. Ma 2 
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not the leaſt mention, give us not the leaſt 
hint of any ſuch-like Senate. in England, as 
that which formerly ſubſiſted amongſt our 


fore-fathers in Germany; nor have our more 


recent antiquaries ever petended to collect a- 
ny ſuch preparatory council, either from tra- 
dition, or from their ſcattered laws and frag- 
ments; they are quite filent, as far as ever 
I have obſerved, upon this head. But let 
not their omiſſion miſlead our reſearch ; if 
we hope to come at the truth in this, as well 
as in moſt other inſtances, we muſt think 
and examine for our ſelves. Do we then 
find nothing like a ſenate in the old Engliſh 
form of government? no previous council, 
whoſe eſpecial buſineſs and concern it was 
to watch over the community, to examine 
and diſtinguiſh between the true and appa- 
rent intereſt of the public, to draw up 
queſtions, and to prepare laws for the general 
ſanction? or in this point only, a point of 
ſuch mighty conſequence to the ready di- 
ſpatch of buſineſs, and to the univerſal wel- 
fare, did our Anglo-Saxons, contrary to their 
uſual wont, depart from the original ſyſtem 
of their polity? I can by no means think ſo! 
On the contrary, as we may moſt manifeſtly 


| trace the old German conſtitution thro' all the 


other 
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other branches of their civil government, fo 
am I well perſuaded, that if we find not the 
remains of their ancient Senate likewiſe in 
this kingdom, it muſt be owing rather to 
the defective and imperfect account left be- 
hindof theſe matters, than to a total inobſer- 
vation or abolition of the conſtitution itſelf. 
But this is not the preſent caſe : we have 
an Anglo-Saxon Senate to all intents and 
purpoſes, in what the writings of thoſe 
times more particularly call the King's Court 
or council, as diſtinct from the Wittena-gemot. 
For as aforetime, in their native country, it 
was the ſolemn office of the princes, toge- 
ther with the Generaliſſimo after his ap- 
pointment, to be as a ſtanding council to the 
community, to adjuſt and prepare matters 
for the public deliberation, and to judge and 
determine cauſes of a more private nature 
upon their own authority: ſo was the King's 
Court in all reſpects exactly fimilar to it, 
being ordinarily made up of his Companions or 
Thanes, of the governors of the ſeveral coun- 
ties, and, after the eſtabliſhment of Chriſtia- 
nity, of the Biſhops and other conſiderable 
Clergymen, whoſe ſuperior wiſdom as well as 
ſanctity pointed them out, as the moſt proper 
counſellors the ſtate could at that time employ. 
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Here then is the very council we are enquiring 
after; an aſſembly of the greateſt and wiſeſt 
men of the nation appointed and ſtationed 
as a continual watch over the intereſts of 
their country, without whoſe previous ap- 
probation nothing, I believe, could regu- 
larly come before the multitude. As they 
were beſt acquainted with the exigences of 
the public, it was their duty to propoſe what 
they thought moſt expedient for the good 
of the whole ; the new laws, eſpecially, ſeem 
all to have been drawn up and prepared by 
them, tho' nothing which they did of this 
nature was obligatory to the ſociety, till the 
whole ſociety had itſelf confirmed it. They 
were moreover entruſted with the determina- 
tion 

About the middle and lower ages of that ſtate, the 
Roman emperors uſually held in their palaces a ſenate 
or privy council, (Caſſiodorus exprelly terms it ſenatum 
minorem) much of the nature of this which we have 
been deſcribing, called by the writers of thoſe time Co- 
mitatus, a word more particularly applicable to the an- 
cient curiae regum, or leſſer ſenates of our German and 
Anglo-Saxon Generals and Kings. (ſee above p. 30, etc.) 
Dicitur etiam Camitatus (ſays Spelman, Gloſf. p. 138.) 
ſenatus imperatoris domeſticus, et judicium, quo lites 
ad palatium ductas decernebat: recentioribus Barona- 
Fgium. Caſſiodor. lib. 4. c. 46. — cauſa legibus audiatur. 
Quod ſi illic finis negotii nequierit inveniri — noſtro 


Comitatui concurrendi licentiam non negamus. Et l. 5. 


c. 15. cunctis laborantibus comitatus noſter concedat 
juſti· 
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tion of many caſes of private property, eſpeci- 
ally appeals from inferior courts, partly by their 
own authority, and partly, perhaps, by the de- 
legation of the general council, when the diſ- 
pute was of ſo perplexed and intricate a nature, 
as not to admit of a ſudden deciſion. They 
ſeem likewiſe to have had the ſole right of 
judging one another in all cafes, both criminal 
and civil: the King was always ſuppoſed to 
be at their head, and preſent at all their deli- 
berations, Would not the wiſdom of Greece 
or Rome have called this council a Senate ? 


ſurely it differs very little from the ideas we 
uſually form of ſuch an aſſembly, tho' later 


ages have agreed to afhx this term to the Wit- 
tena-Gemot itſelf. I ſhall only obſerve one 


thing 


juſtitiam. — Now that our Anglo-Saxon kings had lik:- 
wiſe ſuch a domeſtic ſenate, or curia in their palaces, in 
which they always preſided in perſon, heard and deter- 
mined the cauſes of their ſubjects both in the firſt and 
ſecond inſtance, provided laws for the ſanction of the 
great aſſembly, etc. is manifeſt as well from the whole te- 
nor of their hiſtory, as from the particular conſtitutions of 
Edgar and Knute, in which it is eſpecially provided, 
that no appeal ſhould be made to the King's court, unleſs 
Juſtice could not be firſt obtained in the inferior courts, It 
was part, likewiſe, of the oath, which our Anglo-Saxon 

ings were wont to take upon their acceſſion to the 
crown, ſe judicium rectum in regno facturos, et juſti- 


tiam per conſilium procerum regni ſui tenturos. (vid. 


LL. Ed. Conf.) nor would it indeed be difficult to 
M 4 prove, 
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thing farther on this head, that upon tho 
ſuppoſition of the truth of this account, we 
ſhall find an eaſy explication of the pream- 
bles of thoſe old Anglo-Saxon laws, which 
have given ſo much trouble and ſollicitude 
to the learned for theſe two laſt centuries, 
and afforded ſo much matter of ſtrife and 
contention to our ſeveral party writers. 
The Witan, or leſſer Senate as we may 

| call 


prove, that ſuch leſſer or palatine ſenates (if we may fo 
call them) were common to all the kingdoms of the 
Gothic eftabliſhment, Now as the buſineſs, which 
was continually coming before this court, was great, 
the members thereof muſt of conſequence be much 
better ſkilled in the laws and cuſtoms of their country, 
than the common provincial judges could be ſuppoſed to 
be; our kings therefore were wont to ſend ſome of 
them over the country as aſſiſtants, or aſſeſſors to the 
Earls, etc. vid. ſupra p. 160. N. 2. From this court, 
likewiſe, as ſo many diſtinct branches from one com- 
mon root, were by degrees derived all the ſeveral great 
courts of Weſtminſter-hall, unleſs, perhaps, you will 
except the Exchequer, But let us hear what Britton, 
in the perſon of king Edward I. ſays of it. En primes 
en droit de nous meſmes & de noſtre court nous avons 
iſſint ordyne, que pour ceo, que nous ne ſuffiſons mye en 
noſtre proprie perſone, à oyer & terminer toutes que- 
reles del people avaunt dit, avons party noſtre charge 
es pluſieurs parties ſicome icy eſt ordine. There is 
likewiſe mention made of this court in the Black book 
of the Exchequer, wrote in the time of Henry II. — 
Habet enim hoc commune, (i. e. the Exchequer) cum 
an domini regis curia, in qua ipſe in propria perſona 
ſua jura diſcernit, quod nec recordationis, nec ſenten- 
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call it, that is, the King, together with his 
Thanes, Ealdormen and Biſhops, etc. drew 
up the law and ſet their names to it, as to 
their act and deed; but it was the voice of 
the people which gave this deed all its force 
and authority: the Witan conſulted and con- 
trived what was moſt expedient for the public 
good; but it was the multitude, which con- 
firmed and ratified their counſils: the for- 


mer 


tiae in eo latae licet alicui contradicere. — Of the ſame 
court, likewiſe, *tis that Bracton ſays, Habet rex unam 
propriam curiam, ficut aulam regiam & juſticiarios ca- 
pitales, qui proprias cauſas regis terminant et aliorum 
omnium per querelam vel per privilegium five liberta- 
tem, ut fi fit aliquis, qui implacitari non debeat niſi 
coram ipſo domino rege. *Tis probable that the privi- 
lege here mentioned by Bracten of being impleaded in 
no other place than before the king himſelf, belonged 
eſpecially to the members of this Magna Curia, as our 
lawyer elſewhere calls it, and to no others. Flea, 
likewiſe, another ancient lawyer, yet more fully, Ha- 
bet etiam rex curiam ſuam, & juſticiarios ſuos tam mi- 
lites quam clericos locum ſuum tenentes in Anglia, co- 
ram quibus & non alibi niſi coram ſemetipſo & concilio 
ſuo, vel auditoribus ſpecialibus falſa judicia & errores 
juſticiariorum evertantur & corrigantur, ibidem etiam 
terminantur Brevia de, Apellis & alia Brevia ſuper actio- 
nibus criminalibus etc. vid. Brady's Animadver ſions, 
P- 27. — What connection or relation there may be 
between the power, and juriſdiction of the members 
of theſe ancient curiae of our kings, and the privileges 
of the peers of the realm, or houſe of lords, as tis 
now called, I leave to be farthcr conſidered and exa- 
mined by ſuch as have more leiſure. 


2 See 
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mer propoſed, the latter commanded what 
ſhould be done *, 

65. Tis unqueſtionable therefore, that the 
Wittena-Gemot was the ſovereign legiſlative 
power of the whole kingdom. By its autho- 
rity alone were the ancient cuſtoms refor- 
med, the old laws amended or repealed, 
and new ſtatutes enacted. Here likewiſe 
was the dernier reſort of juſtice ; to this ſu- 
preme court lay appeals from the determi- 
nations of the county, if they were thought 
unjuſt, and before this high aſſembly were 
ſuch ſuits regularly commenced, as reſpect- 
ed the independant landholders of difterent 
ſhires. No Tax might be levied upon any 
member of the community without the pre- 
vious approbation and conſent of this great 
council, by which authority, likewiſe, the 


proportion of the aſſeſſment, as well as the 


manner of the collection was determined: 
witneſs 


2 Thus, when the payment of tythes to the clergy 
was made general all over England, we are told that 
there were preſent in the council, Fidelium infinita 
multitudo, qui omnes regium chirographum laudave- 
runt (who all approved or conſented to the decree, 
which had been previouſly drawn up by the king 
and his wiſe-men, whilſt all thoſe who were diſtin- 
guiſhed by titles, ſuch as the governors of counties, 
Biſhops, Abbots, Thanes, etc. ſubſcribed their names 
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witneſs the four general, and indeed the on- 
ly general taxes of thoſe times, Churchets, 
Tythes, Romeſcot, and Danegilt, all of which 
were molt undoubtedly impoled by the au- 
thority of the general aſſembly, Was the 
nation inſulted by a foreign enemy? it was 
the buſineſs of the Wittena-Gemot to conſi- 
der the provocation, and, if it thought pro- 
per, to proclaim war with their injurious 
neighbour; were the public quarrels ſuffi- 
ciently revenged, and proper reparation made 


to the injured nation? the ſame authority 


that denounced war, eſtabliſhed peace like- 
wiſe, Nor was the power of our ancient 
parliaments confined to the civil admini- 
ſtration only, but equally extended itſelf 
likewiſe to all other matters, wherein the 
public happineſs might be any waysconcerned, 
But was the public happineſs any where more 
intereſted than in the eſtabliſhment of the 


public 


to it) Dignitates vero ſua nomina ſubſcripſerunt. I 
would obſerve one thing farther of our ancient law- 
givers, that upon the making any new conſtitutions, 
the king, as well as all his ſubjects, immediately ſware 
to the obſervance of them. 

: dee Prynne's legal and hiſterical vindication of the 
fundamental liberties, rights, and laws of England, p. 
65, etc. as likewiſe the Tran/lator”s notes upon Rapin, 
vol. x, Fol. p. 120. 

2 The 
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public religion ? Our anceſtors thought not ; 
and accordingly in theſe general aſſemblies 
it was, that the idolatry of their forefathers 
was firſt aboliſhed, and Chriſtianity received 
and eſtabliſhed in each kingdom of the Hep- 
tarchy *. Here frequently were the Biſhops 
appointed, or at leaſt approved, and, like the 
Ealdormen and other great officers of the 
nation, upon a notorious breach of duty 
cenſured and even ſometimes depoſed 3, In 

ſhort, 


The inſtance I have now before me of this is in Ed- 
win king of Northumberland, who is expreſly ſaid, 
habito cum ſapientibus conſilio, to have renounced his 
Paganiſm, and embraced Chriſtianity, together with a 
great multitude of his ſubjects. Bede, Huntingdon, etc. 
but'examples of this nature are too common to be par- 
ticularly inſiſted upon. 

3 Waſhington's Obſervations on the eccleſiaſtical juriſ- 
dition of the kings of England, That Biſhoprics and 
other eccleſiaſtical dignities were in the Saxon times 
(commonly) confirmed in Parliament, we have the te- 
ftimony of Ingulphus, abbot of Crowland, in William 
the Conqueror's time, who expreſly ſays, A multis an- 
xis retro-attis nulla erat electio praclatorum mere libera ei 
canonica; ſed omnes dignitates tam Epiſcoporum quam 
Abbatum, Regis curm pro ſua complacentia conferebat. 
The Regis curia of Ingulph in this place, tis moſt pro- 
bable, means the leſſer Senate as juſt now deſcribed, which, 
*tis eaſy to ſuppoſe, would be ready enough to take 
every opportunity of encroaching upon the privileges of 
the Wittena-gemot. However as to the fact itſelf, that 
Biſhops, Abbots, etc. were frequently elected, ap- 


proved, confirmed, and ſometimes even depoſed by the 
general 
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ſhort, the Wittena-Gemot was not only the 
great council of the nation in all the weigh- 
tier affairs of ſtate, but its beſt guard and ſe⸗ 
curity likewiſe againſt all internal and do- 


meſtic grievances and oppreſſions, one conſi- 
derable branch of its duty being, as the 


Mirreir of Fuſtices expreſſes it, * to take 
« care that the people had no wrong done 
ce them by the king himſelf, his queen or 
te their children: For to this great council 


Were 


general aſſembly of the kingdom, is evident from a mul- 
titude of other inſtances; to this purpoſe is what we meet 
with in Rapin's Hiſtory, vol. 1. Fol. p. 107. King Edgar 
being deſirous of having Dunſtan Archbiſhop, called a 
general council, at Bradford in Wiltſhire ſays the Au- 
thor of the life of Dunſtan] where he repreſented Bri- 
thelm, who had been newly elected into that See, as 
unqualified for ſo great a poſt; whereupon he was or- 
dered to return to his old dioceſe, [Bath] and Dunſtan 
was choſen in his room. See Spelman's Councils, p. 386. 
387. So Sim. Dunelm. Ann. 959. Beatus Dunſtanus 
— ex reſpectu divino et ſapientum conſilio primae Me- 
tropolis Anglorum Primas et Patriarcha inſtituitur. 
See many more inſtances of this ſort in Dr. Hody's Hiſ- 
tory of Convacations, p. 27. 79. 147. 195. 202. Nor 
had the Wittena-gemot totally loſt this power even af- 
ter the Norman invaſion. See Preface to Petyt's Rights 
of the Commons, p.45. Let me only obſerve one thing 
farther in this place, that if the general aſſembly had ſo 
great a hand in the making of Biſhops, we cannot eaſily 
ſuppoſe that, originally, it had leſs power in the conſti- 
tuting the great ſecular officers of the Nation, the Eal- 
dormen or Governors of the counties, etc. 


4 As 
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were they likewiſe, as well as all. the reſt 
of the nation in ſome ſort reſponſible for 
their conduct +4, 
x 66. Nor 


4 As there is the greateſt reſemblance between the 
old Fields of March in France, and an Anglo-Saxon 
Mittena-gemot, the curious reader will excuſe me, if I 
farther illuſtrate my ſubject, by giving him a deſcription 
of the buſineſs of the former of theſe aſſemblies in the 
words of the judicious Count of Boulainvilliers: Men. 
Hiſtoriques, p. 46. Lon faiſoit dans ces afſemblecs 
toutes ſortes de Reglemens pour la police publique, leſ- 
quels par le conſentement general de la nation y acque- 
roĩent force de loi; l'on y traitoit de toutes les affaires 
de l'etat, de la paix, & de la guerre, & l'on y faiſoit les 
departmens des troupes; il eſt remarquable a ce ſujet, 
qu'a Pegard de la paix, les rois etoient toujours les 
maitres, mais que pour la guerre il faloit le conſente- 
ment de la nation, & en particulier celui des troupes 
que l'on y vouloit employer: Maxime bien equitable 
dans ſon principe, puiſque la guerre ſe faiſoit toujours 
aux depens de la vie & des biens du Peuple, & que, ſi 
elle produit ou du profit ou de la gloire, Vavantage en 
eſt toũjours entier pour les chefs du gouvernment — en- 
fin c* etoit dans ces afſemblees que ſe faiſoient les promo- 
tions aux dignitez & charges vacantes, les unes de Ja 
pure autorite des rois, comme a tous les emplois de la 
cour ; les autres par election, ſoit des ſoldats, ſoit des 
Provinces ; car on peut aſſurer qu'à Vegard des charges 
militaires, elles etoient toujours deferes a Vage & a Ve- 
lection des ſoldats, & qu'a l'ègard des provinees, il y en 
avoit pluſieurs à qui les rois promettoient (1. permettoient) 
de l'elire leur comptes, ou vicaires, ſous la condition de 
la confirmation qu'ils etoient obligez de demander; 
mais auſſy, que les rois diſpoſotent de pluſieurs autres ar- 
bitrairement — There is another place, in his letters 
concerning the ancient parliaments of France, where 
this excellent author has again deſcribed the A 5 
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66. Nor can we, I think, make any, the 
leaſt, doubt, but that as in the ſeveral gene- 
ral aſſemblies of the ſhires their proper offi- 


Cers 


theſe general aſſemblies - which I ſhall likewiſe beg leave 
to lay before the reader, as tis more full than that we 
have juſt now quoted, I ſhall give it him in the Engliſh 
tranſlation of theſe letters by Mr. Forman, Letter ii. p. 
40. We ſee then, that during and after the reign of Char- 
lemagne, the parliaments judged ſovereignly the major 
cauſes, infractions of faith, revolts, felonies, attempts 
againſt the Government, conſpiracies, troubles in the 
ſtate : and that they judged them with regard to all ranks 
and conditions, without excepting the ſovereign, no 
not even the imperial dignity itſelf, according to the 
fundamental principle that all Frenchmen were equal, 
and to be tried by their peers, accidental dignities not 
changing in the leaſt the firſt character formed of being 
a Frenchman —We ſee in the ſecond place, that thoſe aſ- 
ſemblies ſettled and determined the interior government 
of the Monarchy, whether in regard to impoſts and du- 
ties, their rate, repartition, nature, and manner of 
railing them; whether in regard to the diſtribution of 
employments, giving commiſſions, and filling the courts 
of judicature. In the third place, we ſee that thoſe aſ- 
ſemblies or Parliaments were admitted to all the delibe- 
rations of war, in order to ſettle the operations, the 
diſtributions and marches of the troops, the execution 
of martial law, and the obſervance of military diſci- 
pline. Fourthly, we find that the power of making 
alliances, whether treaties of mutual aſſiſtance and 
guaranty, was left to the Parliament, with that like- 
wiſe of judging of the ſufficiency. of the ſatisfaction 
exigible from the people againſt whom they had de- 
clared war ; that is to fay, that the right of making 
peace, and ſettling the conditions of it J hardly know 
how this is to be reconciled with what I have obſerved 
from our author in the preceding French quotation] was 


likewiſe 
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cers, ſo likewiſe in this great aſſembly of 
the whole ſtate, its ſupreme magiſtrates, by 
whatever title diſtinguiſhed, were origi- 
nally elected and approved . This was un- 
queſtionably the caſe of the old princes in 
Germany, as likewiſe of the Heretoge or Ge- 
neraliſſimo of the public, who, tis agreed 
on all hands, was no ſtanding officer of the 
commonwealth, but appointed only upon ex- 
traordinary emergencies, and accountable for 
what he did to the Wittena-Gemot. In 
England, 'tis true, a country not yet 
throughly ſubdued, and to which our An- 
glo-Saxons had no other title than the ſharp- 
neſs of their ſwords, we ſoon find a very 
conſiderable alteration made in their ancient 


conſti- 


likewiſe granted to it. F:fthly, we ſee that Charlemagne 
would have the parliament, according to ancient cuſ- 
tom, ſovereign judge of all the differences and diſputes 
that might happen between the Lords and the Prelates, 
or between the Church and the body of the Nobility, 
following the primitive law. And /zxthly, that he would 
have thoſe aſſemblies the public tribunal, where every 


injured ſubject, ſuffering injuſtice or oppreſſion, might 


find an effeCtual remedy againſt violence. — Such were 
the rights which Charlemagne gave up to the aſſem- 
blies of the nation, not as a new gratification, pro- 
ceeding purely from his generoſity, or the acknowledg- 
ment which he thought himſelf obliged to make for 10 
many ſervices as he had received from them, but as the 
reſtitution of an inconteſtible right, which had been 
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conſtitution in this latter reſpect. For as 


they were obliged to be in an almoſt perpe- 
tual ſtate of war with the exaſperated na- 


tives, it was deemed more expedient for 


the public good to continue their Gene- 
ral for life, than by frequent changes and 
new elections to make way for diſtraction 
and confuſion to enter into their coun- 
cils, and thereby to lay themſelves more o- 
pen and expoſed to the attacks of a watchful 
and deſperate enemy. — However, the new 
title of king, which their general Hengiſt, in 
imitation of the neighbouring nations, began 
to aſſume to himſelf a few years after his ar- 
rival into Britain *, tho' it might ſeem, per- 
haps, to add ſomewhat to his former power 


over 


violently uſurped by his predeceſſors. 
: dee Mirror of Juſtices, c. I. ſ. 2. | 

_ > Hengiſt is not called King in the Saxon Annals till 
the year 4.55. before that time both he and his brother are 
only ſtiled Heretogan, ſee Annals 449. The leaders of 
our Saxon anecſtors (ſays Mr. St. Amand, in his Ea 
en the legiſlative power, p. 29.) were only ſtiled Here- 
tege, from the old "Teutonic words, Here, which fig- 
nifies public, and Tage, that ſignifies General, as if we 
ſhould now ſay, the General of the Public : and indeed 
that ſeems to have been the notion theſe German na- 
tions he might have added, and all other nations an- 
ciently] had of a king; for we find the writers of thoſe 
ages dignifying the leaders of theſe invading nations, 
even before their conqueſts, with this title; tho' at the 


N fame 
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over the conquered people and his own ſlaves, 
yet could it not poſſibly give him any new 
ſuperiority over his own countrymen, his 
friends and aſſociates in their common expe- 
dition. King or Heretoge, by whatever acci- 
dental name diſtinguiſhed, they could look up- 
on him in no other view, than in that where- 


in their own free conſent had placed him, 
they 


ſame time their dominions extended no farther 'than 
their camps: and the Langobards retained ſo much 
of their old way of thinking, that after they had lived 
in peace for ſome time in that part of Italy, ſince, from 
them denominated Lombardy, they laid aſide the 
 kingſhip, and lived under the adminiſtration of thirty 
dukes ; yet on the approach of war they created a ge- 
neral, whom the writers of thoſe ages, according to 
cuſtom, call a king &c. — Tho? we know at what time, 
and upon what occaſion, Hengiſt was firſt called king 
of Kent, viz. after the battle of Aylesford, fought about 
five years after his entrance into England, yet how his 
countrymen and fellow- ſoldiers came fo eaſily to aſſent 
to it, whether they did not firſt propoſe it themſelves, 
or whether there were any conteſts about it, we are 
left entirely in the dark. Iam inclined to think, that the 
motion came originally from the people themſelves, c- 

cially as their General aſſumed it immediately upon 
the loſs of a battle (at leaſt after a battle, wherein he did 
not get the victory) that they might be like the reſt of 
the neighbouring nations, imagining perhaps (for great 
was their ſuperſtition) that there was fome peculiar inhe- 
rent vertue in the word itſelf. What is certain, this 
was the very reaſon, according to their own hiſtorian 
Paul Warnefrid, why the Lombards made themſelves 


a king to reign over them. — Nolentcs jam ultra Lan- 
| gobarl 
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they could regard him in no other light than 


as the general of an army of free-men : and 
however great, thro' the fluctuating circum- 
ſtances of the times, his preſent authority 
might be, yet was he ſtill accountable for 
any tyrannous or unlawful uſe of his power 
to thoſe; who at firſt conferred it upon 
him 3. 

67. His 


robardi eſſe ſub ducibus, regem ſibi ad caeterarum inſtar 
gentium ſtatuerunt. — Ibis was likewiſe the very caſe 
of the Jews, who had hitherto been governed, as the 
nations above-mentioned were, by their judges, | Duces 
or Heretoges] “ Nevertheleſs the people retuſed to obe 
ce the voice of Samucl ; and they ſaid, Nay, but there 
& ſhall be a king over us, that we alſo may be like all 
& the nations, and that our king may judge us, and 
“ go out before us, and fight our battles.” x SAM. 
viii. 19. ſee likewiſe y 5. Surely neither the Lango- 
bards, nor the Jews, nor any of the other nations, 
who were ſo defirous of conierring this title of King 
upon their Generals, had any, the leaſt, notion of con- 
xeying away their liberties and properties with it, or 
indeed of conferring a grain more of power upon their 
firſt magiſtrate, than what their cuſtoms had before 
given him; this would be to ſuppoſe them much more 
weak and fooliſh than they appear to have been from 
all the remains of their hiſtory. 

Give me leave once more to quote the honeſt count 
Boulainvil. on this occaſion. Memoires {1i/toriques, p. 15. 
J'ai toujours ere choque de ce mẽcompte de nos hiſto- 
riens, qui, ſans en excepter aucun, Ont manque à cet 
ẽgard d' ẽxactitude & de fidelitè des le principe; en effet, 
Ceſt à ce titre le plus abuſif qui puiſſe tre imagine, 
qu'il faut rapporter ! idee commune, qui fait regarder la 

N 2 Gaule, 
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67. His ſon, tis true, ſucceeded him in 
what now firſt began to be called his king- 
dom, as did likewiſe the ſons of the other 
generals in the ſeveral reſpective ſtates of the 
Heptarchy. But this (conſiſtently with the 
natural genius of our anceſtors, and the form 
of government they had to that moment lived 
under) we muſt ſuppoſe to have been, either 
by the immediate election, or at leaſt with 
the approbation of the Wittena-Gemot of 
each kingdom. Gratitude towards the great 
merits of the deceaſed father, the dread of 
approaching confuſion, the ſon already, per- 
haps, being maſter of the army, and having 
the whole power of the ſtate in his hands, 
and their enemies continually preſſing them 
on every {ide ; theſe, or ſuch-like prudential, 
reaſons might the more eafily induce them, 
tho' ſomewhat contrary to their inclinations, 
to acquieſce in the ſon's government, and pa- 
tiently ſubmit to an innovation, which they 
knew not well how to remedy, without 
manifeſt hazard to the public weal: more rea- 
dy to execute, than politic to contrive, it 

ſcems 


Gaule, & à preſent la France, comme le patrimoine de 
Clovis & de ſes ſucceſſeurs: on ne ſe ſouvient plus que, 
dans origine, Clovis n' ẽtoit que le General d'une ar- 
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ſeems to have been one of the common cha- 
racteriſtics of all theſe Northern conquerors, 
ever to ſeize upon the firſt remedy, which 
offered to free themſelves from a preſent in- 
convenience, without ever regarding the di- 
ſtant conſequences of it. Not but that we 
find this common order of ſucceſſion, as 
ſome people love to term it, frequently broke 
thro', and interrupted in each of the ſeven 
kingdoms, and the Wittena- gemot, upon ex- 
traordinary occaſions, exerting their ancient 
privilege of ſetting aſide their old, and elect- 
ing new kings or generals. Inſtances of this 
ſort are common enough throughout the 


whole Heptarchy; not in Northumberland 


only, that kingdom of continual tumult and 
confuſion, but even in Weſſex the moſt or- 
derly and regular, as well as the moſt 
powerful ſtate of them all; where tis evi- 
dent from what ſtill remains of their hiſto- 
ry, that the authority of the general aſſembly 
was ſo great, as to depoſe their queen Sex- 
burga, and by an expreſs law to enact, that 
no woman for the future ſhould reign over 


them. 


mee libre, qui l'avoit lu pour la conduire dans des en- 


trepriſes dont la gloire & le profit devoient tre com- 
muns. 


N 3 T Tho 
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them. We find likewiſe the ſame ſovereign 
power diſplaying itſelf in the depoſition of 
Sigebert another of their princes, and in the 
election of Adelard and Kenulph to the throne : 
and even Egbert himſelf, in whoſe per- 
ſon all the ſeven kingdoms were at laſt 
united, moſt undoubtedly had no other 


right or title to the kingdom he enjoyed, 
than 


7 'Tho' the crown of England was undoubtedly elec- 
tive after the union of the ſeven kingdoms, yet mult it 
be owned at the ſame time, that the kings were always 
taken from the royal family. What therefore Aczcruy 
obſerves concerning the old Kings of France of the firſt 
race, is equally applicable to our own Anglo-Saxon kings, 
eſpecially after the union — There ſeem to have been 
three previous qualifications required to entitle a man to 
be elected, either King of France, or England in thoſe 
times. 1. Royal birth, (tho' whether he was born in wed- 
lock, or not, ſeems not to have been ſo much regarded.) 
2. The laſt will of the father or anteceſſor. 3. The 
conſent of the ſtates of the kingdom, — In proof of 
what I have aſſerted in other parts of this ſection, ſe- 
Prynne's legal ard hiftorical Vindication, p. 54—57. Tyr- 
rel's introduction to his hiſtory, p. 40, ſee likewiſe Ged- 
dess introduction 4 N vo two Caſtilian Cortes, 
Miſcellan. vol. 1, heſe accounts, ſays he, 
te tho' ſhort and ek, yet are ſufficient to ſatisfy 
c any perſon, of the ancient Spaniſh Cortes having 
cc been the ſame with the Engliſh parliament, and 
« with the aſſembly of the ſtates in France: the Nor- 
<« thern nations, which pulled down the Roman em- 
<« pire, having all had the fame form of govenrment, 


5 which was a mixt monarchy, as well after as before 
their 
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than what the free ſuffrages of the general 
aſſembly of Weſſex gave him; and many 
other examples of this nature might be pro- 
duced, even after the union, was there any 
neceſſity of it; when it ſeems to be agreed 
on all hands, that the crown was in a ſort 

elective *. 
68. So that, tho” each particular ſtate of 
the 


ce their crowns became hereditary; which the Gothic 
& Spaniſh crown was not for ſome hundreds of years 
c alter the Goths had ſettled in Spain. Quando il regen 
(fays Birago ſpeaking of the power of a Portugueſe 
Cortes, in his hiſtory of the ſeparation of the kingdom of 
Portugal from that of Caſtile in Phil. IV time p. 127.) 
Quando il regno ſi uniſce nelle corti Pauttorita di eſſo 
e tremenda, potendo ogni ſtato, anzi ogni intervenien- 
te, dire liberamente la ſua ragione per nome del regno, 
dependendo l'iſſeſſa regia auttorita dalle determinatione 
delle corti. — And agreeably hereto we have an arret of 
the Cortes themſelves publiſhed in the year 1640-41, in 
which are theſe words, (Birago, p. 286.) E ſupponendo 
per coſa chiara in jure, ch' al regno, & alli tre ſtati d' eſſo 
compete il giudicare & dichiarare la legitima ſucceſſio- 
ne del medeſimo regno, ogna volta che naſce qualche 
difficoltà & dubbio tra i pretendenti per difetto di di- 
ſcendenza dell' ultimo Re poſſeſſore, & anco per efli- 
merſi, quando occorra, dalla ſogettione & dominio delli 
Re, che per occaſione di loro mal governo fi rendono in- 
capaci di regnare. Ritenendo gue/to pater il regno fin 
dal tempo, che li popoli lo transferirono al primo Re, che 
Ii governaſſe. — See likewiſe the twelfth cannon of the 
Synod or council of Northumberland held in the time 
of Offa; and the acts of the council of Calcuith. 

N 4 1 See 
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the Heptarchy before the union, and the 
whole kingdom after it, might be, and fre- 
quently was ſtiled an Inheritance by the la- 
tin writers of our earlieſt hiſtory, yet was 1t 
an [nheritance, not of abſolute right de- 
ſcending to the eldeſt ſon or the next ſucceſ- 
ſor, but, as Alfred the great very juſtly as 
well as properly expreſſes it, whom we muſt 
ſuppoſe to underſtand the Anglo-Saxon con- 
ſtitution, at leaſt, as well as any modern, it was 
an inberitance which he owed to the grace of 
God, to the kindneſs and compaſſian of his 

great 


See the Teſtament of Alfred in the appendix to Stel- 
man's life of that prince; the words I particularly allude 
to, are, in the original, Haereditas quam Deus ac principes 
cum ſenioribus populi benigne ac miſericorditer dedervnt. 
The beginning of the will runs thus: Ego Aelfredus 
divino munere, labore ac ſtudio Athelredi archiepiſcopi, 
necnon totius Weſt-Saxoniae nobilitatis conſenſu pariter 
& aſſenſu, occidentalium Saxonum rex, etc. That Alfred 
had no hereditary-title to the throne, muſt be allowed on 
all hands, as there were many ſons of his elder brothers 
alive at the time of his acceſſion — and yet we ſee he calls 
the kingdom an Inheritance. Sim. Dunelm. therefore An. 
871. ſpeaking of this great prince's coming to the throne, 
ſays, ſubſtracto ab hoc ſaeculo rege praedicto [ Ethelredo 
ſcil.] mox Elfredus a ducibus et praeſulibus totius gentis 
eligitur, et non ſolum ab ipſis, verum etiam ab omni po- 
pulo adoratur — ut eis praceſſet, that is, he was elected 
by the ſenate, and afterwards approved and confirmed 
by the Wittena-gemot, or general aſſembly of the 
whole people. Almoſt in the fame terms king John, in 
the Anglo-Norman times, tells us in one of his char- 

ters, 
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great men, and to the conſent and aſſent of the 
elders of the people '.—Tho' therefore, in an- 
{wer to what has been here advanced, it has 
been, and may be again pretended, that ſome 
of theſe Anglo-Saxon princes diſpoſed of their 
kingdoms by their laſt will and teſtament, and 
that from this fact alone there is ſufficient evi- 
dence to conclude, that they were looked upon 
as lords and abſolute maſters of it, yet am I of 
opinion that this argument, however plauſible 


an appearance it may ſeem to carry with it, 
will not bear the great weight, which has 


been 


ters, that he poſſeſſed the crown Jure haereditario, medi- 
ante tam cleri quam populi unanimi conjenſu. It is there- 
fore very well obſerved by Tyrrel, (Intred. p. 53.) that 
it is a manifeſt error in ſome of our modern writers of 
the ſucceſſion, who will needs underſtand theſe words, 
Jus hereditarium, to have been uſed in the ſame ſenſe 
in thoſe, as they have been taken in later ages, fince 
the crown came to be claimed by a lineal deſcent of 
blood. But indeed Eadmerus's ſenſe of theſe words 
is moſt agreeable to the civil law, wherein he is called 
Haeres ex aſſe, who comes in as heir by teſtament to 
the whole inheritance, tho no way related to the teſta- 
tor: for that law deſcribes an heir thus, Haeredis ſigni- 
ficatione, omnes fignificari ſucceſſeres etſi verbis non 
expreſſi: and therefore our Bracton derives the word 
Haeres, ab haereditamento ; for, ſays he, Inheritance is a 
ſucceſſion to all the right, which the predeceſſor (he 
does not ſay anceſtor). enjoyed : from whence you may 
obſerve, that, in Bracton's time, this word Haeres was 


not even by our law limited only to an heir by blood 
or deſcent. 
80 
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been laid upon it. When indeed the king 


had behaved himſelf well in the execution 
of his important office, and had thereby 
engaged the love and veneration of his 
ſubjects, in ſuch a caſe, his good ſubjects 
in return would be always ready and willing 
enough to pay all due deference and re- 
gard, to what they looked upon as the laſt 
and dying requeſts of their great benefac- 
tor. But thus much, I think, I may ven- 
ture ſafely to affirm, as ſufficiently atteſted 


by our ancient hiſtory, that ſuch laſt will 


was never regarded as valid, or of any 


binding authority to the kingdom, unleſs it 
had been farther confirmed and corrobora- 
ted by the ſanction of the Wittena-gemot : 
and accordingly we are expreſsly told by 
King Alfred himſelf, that both he, as well 


as his father before him, had read their laſt 
teſta- 


2 So likewiſe in France, even Charlemagne himſelf, 
the greateſt of all their princes, moſt clearly acknowledged 
the ſovereign right of parliaments with regard to the dif- 
poſal of the crown, in that he would not venture to de- 
clare his ſon Lewis his heir, or to aſſociate him as his 
partner in the kingdom, without the concurrence or ap- 
probation of his parliament, On account of this trant- 
action the judicious author I have ſo often quoted on 
theſe occaſions, in his third letter (p. 73. of the tranſla- 
tion) breaks out into theſe exclamations ; . Behold "_ 
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teſtaments to a general aſſembly of their 
people, knowing well enough, that how- 
ever they might diſpoſe of the kingdom, 
their wills could never be duly executed, 
without the general aſſent and conſent firſt 
obtained . | 

69. I am not ignorant, that it has been 
frequently aſſerted by thoſe, whoſe flaviſh 
principles force them to catch hold of every, 
the leaſt, appearance of an argument in 
ſupport of a cauſe, which they have too 
haſtily engaged in, that there could not be 
any free-men, properly ſo called, amongſt our 
old Anglo-Saxons ; in as much as they all 
held their eſtates of, and from the King alone, 
the fountain of liberty and property as well 
as of honour, who originally parcelled out 
and divided the conquered land amongſt his 


followers in what portions, and upon what con- 
ditions 


ther parliament, which, as to right, was acknowledged 
arbiter of the crown even by Charlemagne himſelf ! It is 
certain nevertheleſs, that the right of Lewis was not with- 
out its difficulties, becauſe there was a ſon of his elder 
brother living, a prince of great hopes, who was then in 
poſſeſſion of Italy, in which throne he had ſucceeded his 
father; and, I believe, I may advance, that nothing leſs 
than the unanimous conſent of a general parliament 
could ſtrip him of the right of elderſhip.” 


1 Sce 
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ditions he himſelf thought fit. — But this 
objection, give me leave to ſay, proceeds en- 
tirely upon wrong principles, and has no o- 
ther foundation for its ſupport, than a partial 
knowledge, or utter ignorance rather, of our 
hiſtory and the ancient conſtitution of our go- 
vernment. It was, indeed, one conſiderable 
part of the General or King's office, to divide 
the ſpoil taken in war amongſt thoſe ſoldiers, 
who had bravely ventured their lives for it, 
but let us remember at the ſame time, that 
this diviſion was always to be made with the 
advice and afliſtance of the other officers, and 
the heads of thouſands and of hundreds ; that 
the ſupreme commander was not left at his 
liberty to proceed in this matter as he himſelf 
pleaſed, but that the inviolable cuſtoms of his 
country obliged him to pay a proper regard to 
each man's claim from his neceſſities, from 
merit and from family; inſtances of this ſort 
are very numerous, throughout all the hiſtories 
of theſe Northern invaders: the mighty con- 
queror of Gaul, even Clovis himſelf, could not 
ſo much as diſpoſe of a ſilver cup, which had 
Not 


See frequent inſtances of this produced in Spelman's 
Remains. Boulainvill. Mem. Hiftoriques, p. 24. Si le 
Frangois [ſo if the Anglo-Saxon] etoit eſſentiellement 
un homme libre, maitre de fa perſonne, & de ſes bi- 
en 
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not fallen within his ſhare of the booty, by his 


own authority, without the conſent of every 
ſoldier in his army, 

70, If the King therefore had the chief 
hand in apportioning the conquered land, 
as the great power he was accidentally in 
poſſeſſion of makes it not improbable that he 
had, it was not as this land was his own 
eſtate or property, for moſt unqueſtionably 
it was not, but as veſted in and belonging 
to the public in general, of which he at that 
time happened to be the head. The meaneſt 
native Anglo-Saxon freeman, who hazarded 
his all with Hengiſt in his expedition into 
Britain, had as good and juſt a right to his 
proportion of what he had helped to con- 
quer, as Hengiſt himſelf had; and whatever 
might be the portion aſſigned him upon a di- 
viſion, whether greater or leſſer, he enjoyed 
as abſolutely free from all ſervile incumbrance 


whatever, as the General himſelf, and had a 


power moreover of doing with it what he 


pleaſed, as is evident from many of our old An- 
glo-Saxon charters ſtill extant”, — But, as this is 

a point. 
ens — le partage des terres ne devoit pas dctruire cette 
libertẽ, puiſque au contraire il en rchauſſoit Veclat, en 
ſoumettant un certain nombre d'hommes [meaning the 


conquered Gauls] à chaque particulier Frangois. 
En 
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a point of the utmoſt conſequence, let us ex- 
amine it more particularly ; from whence 
then, from what fountain could theſe old 
Anglo-Saxon Heretoges derive an autho- 
rity to impoſe new conditions upon thoſe, 
who had voluntarily put themſelves un- 
der their conduct, and but the moment be- 
fore were, to all intents and purpoſes, their 
equals? can we imagine that theſe rough and 
free-born conquerors, when they appointed 
them a General to lead the public armies, at 
the ſame time blindly reſigned their liberties 
and properties to his arbitrary diſpoſal ? or 
would our brave anceſtors chooſe to leave their 
native country, where 'tis agreed on all hands 
they enjoyed their political freedom in perfe- 
tion, that after they had undergone all the dan- 
gers and fatigues of a longand bloody war, they 
ſhould immediately tamely ſubmit to become 

hewers 


En effet (ſays Boulainvill. Mem. Hiftoriques, p. 16.) 
pourroit oh croire que le Francois, [or the Anglo- 
Saxon] ne libre, & ſouverainement jaloux de cette 
qualite, n'auroit employe ſon ſang & ſes travaux pour 
faire un conquete, qu' afin de ſe donner un maitre au 
heu d'un roi, & n'auroit penſe a faire des eſclaves que 
pour le devenir lui-meme. So again, much to the 
ſame purpoſe, p. 179. Dans le premier ẽtat [upon the 
conqueſt of Gaul, under the firſt race of their kings] 
Pai fait voir qu'une nation entiere, qui s'eſt determines 


a changer 
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hewers of wood and drawers of water to their 


countrymen, to thoſe very perſons whom 
their own hands had raiſed, and who had 
neither army to ſupport their pretenſions, but 
what conſiſted of thoſe very people, whom 
they are ſuppoſed to attempt to enſlave, nor re- 
venue ſufficient to maintain themſelves, much 
leſs a body of mercenaries, but what the free 
conſent of their ſubjects had allotted them? 
the very ſuppoſition, upon a little reflection, 
will be found as utterly ſubverſive of com- 
mon ſenſe and reaſon, as 'tis entirely contra- 
dictory to all ancient hiſtory, For as to all 
that tedious and irkſome train of feudal 
ſervices, as they were afterwards called, 
which are ſo much inſiſted upon in the pre- 
ſent queſtion, theſe, as has becn fully ſhewn 
above, were abſolutely unknown in thoſe 
early times we are now treating of . 
3 
a changer le pais de fa naiſſance, & à faire une con- 
quete au riſque de fe perdre elle- nme, n'a jamais pit 
conſiderer Vetabliſſement perſonnel de fon Roi, comme 
ſon objet principal ; il eſt vrai neanmoins, que le ſucces 
d'une telle entrepriſe n'a pit lui devenir favourable, ſans 
que le Roi en ait le profit principal, outre la gloire de la 
conduite; mais que la nation ait renonce, ou meme 
qu'elle pũ renoncer a ſon droit ſur les terres qu'elle s'eſt 
acquiſe, & qu'elle apartagees, dans la ſeule idee de don- 


ner a ce Roi, ou a ſes ſucceſſeurs, un pouvoir illimite, 
dont 
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71. A Conqueror, even in a lawful 
„ war,” as an excellent author has very 
juſtly obſerved *, © gets no power by 
e conqueſt over thoſe that conquered with 
« him. They that fought on his ſide can- 
te not ſuffer by the conqueſt, but muſt at 
e leaſt be as much freemen as they were be- 
fore. — And moſt commonly they ſerve 
upon terms, and on condition to ſhare 
*« with their leader, and enjoy a part of the 
e ſpoil, and other advantages that attend the 
* conquering {word ; or at leaſt, to have a 
e part of the ſubdued country beſtowed up- 
* on them. And the conquering people are 
e not, I hope, to become ſlaves by conqueſt, 
* and wear their laurels only to ſhow they 
are facrifices to their leaders triumph. 
Let us not miſtake therefore, tis even 
impoſſible to ſuppoſe that the old Anglo-Sax- 
ons, upon their conqueſt of Britain, ſhould 
poſſeſs their eſtates, ſubject to ſuch arbitrary 
terms or conditions, as their Generals or 
Kings might think fit to impoſe upon them; 
but, to make uſe of a very proper and in- 

telligent diſtinction upon this occaſion, they 
| held 


dont il ne lui reviendroit d'autre advantage que la gloire 

d'obeir, c'eſt non ſeulement ce qui n'a pas été fait, 

mais qu'il ẽtoit impoſſible de faire, ou d' imaginer &c. 
Ar. 
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held them of the kingdom, in the ſame manner 
as the German princes, to this day, hold theirs 
not of the Emperor, but of the Empire. The 
only ſervice or incumbrance to which their 
lands were at this time liable, if indeed what 
was abſolutely neceſſary to the public ſafety 
can properly be ſtiled an incumbrance, was the 
trinodis neceſſitas, as it was termed by the later 
writers of their hiſtory, or the neceſſity of at- 
tending perſonally in all wars wherein the good 
of the whole community was concerned, and 
of contributing towards building, repairing and 
defending the public bridges and caſtles, as of- 
ten as occaſion required. But if this muſt be 
looked upon as a mark of the Anglo-Saxon vaſ- 
falage or ſervitude, let it be allowed at the ſame 
time to be ſuch an one, as was common to all 
the land in the kingdom in general. Neither 
the crown-lands, nor even thoſe of the church 
were exempted from theſe neceſſary ſervices 
they were due to the public for that protection 
which each perſon was ſuppoſed to receive 
from it; they were due to their common con- 
venience, ſafety, and defenſe, and not to the 
king as ſuch . 


72, Nor 

Ar. Locke in his Eſſay upon Government. 

In old charters the trinodis necefſitas is ſometimes 

ſpoken of under the general terms of being omnibus ho- 
: g O 


minibus 
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72. Nor ought this diſtinction, which has 
been juſt now taken notice of, between the 
kingdom and the king to be looked upon and 
treated as a mere modern invention, made 
uſe of only to ſerve a favourite hypotheſis ”: 
For we find it mot clearly pointed out to us 
in the ancient Anglo-Saxon laws themſelves 
{till extant; where we may obſerve, not to 
mention many other inſtances of the ſame 
kind, a manifeſt difference made between 
treaſon againſt the king, and treaſon againſt 
the kingdom, the latter in England, as well 
as heretofore in Germany, being always pu- 
niſhed with death and a forfeiture of the 

whole 


minibus communis; the Saxons therefore did not call 
theſe neceſlary duties ſervices, or look upon them as 
regarding the perſon of the owner; but they called 
them Landirecta, rights that charged the very land 
itſelf, whoever poſſeſſed it, churchman or layman. 
And theſe duties were ordinarily excepted in every 
charter, not for that they ſhould be otherwiſe extin- 
guiſhed, but per ſuperabundantem cautelam, leſt the gene- 
ral words preceding ſhould be miſtaken to involve them, 
and to releaſe that which the king could not releaſe. 
For tho' Ethelbald, in his charter to the monks of Croy- 
land, did give the ſite of that monaſtery, with the ap- 
pendacies etc. /ibera et ſoluta ab omni onere ſeculart 
in perpetuam eleemoſynam, yet in his charter of pri- 
vileges granted to all the churches and monaſteries of 
his kingdom, ſpeaking of the repairing caſtles and 
bridges etc. he confeſſeth and fayeth, that null; wquan 
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whole eſtate to the community, the former 
only with the large pecuniary mulct. Nay, 
whoever in thoſe early ages of freedom, in- 
dependance and mutual equality, dared even 
to lay in wait for and to kill the king, was un- 
der very little apprehenſion of ſuffering death 
for his boldneſs, if ſo be he was able to 
pay his Weregild, or that valuation in money 
or cattle, which the laws had put upon every 
man's life, from the higheſt to the loweſt ?. 
The King's head, as low down as Athelſtan's 
time, was eſtimated at 7,200 ſhillings, 48 of 
which go to the pound weight of filver 3, 
But farther, the very oath of fidelity which 

our 


relaxari p1ſſunt. Spelman's Remains, p. 22. 

In France this diſtinction is as ancient as any char- 
ters which are extant — where the kings, in their laws 
and ordonnances directed to their ſubjects, always ad- 
dreſs them in this manner, Regn! fidelibus — C'eſt A 


dire (as Boulainvill, obſerves, M. H. p. 16 et 17.) Fi- 


delles a Vetat, & au gouvernment Francois: ou ils 
n'appliquent pas la fidelite des Leudes [that is, of their 
countrymen, of the men of the ſame ſociety and free 
like themſelves) a leur perſon, mais à l' tat. fo likewiſe 
in the explication of the famous Julia lex, which we 
meet with in the Inſtitutes, the ſame diſtinction is taken 
notice of: Lex Julia majeſtatis, quae in eos, qui contra 
Imperatorem vel Rempublicam aliquid moliti ſunt, ſuum 
vigorem extendit. oy | 
* dee LL, Alfred! 4. tit. De proditione Domini. 
3 dee Fleetwood's Chronicon precioſum, p. 28. 
| O 2 4 See 
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our Anglo-Saxons took to their princes, was 
manifeſtly ſubſervient to that prior and ſu- 
perior ſervice and duty, which they were all 
ſuppoſed to owe to the kingdom or com- 
munity. The words of it in Engliſh, as 
they are ſtill preſerved in the common copy of 
Edward the Confeſſor's laws, run thus, 
* all the people in their Folc-mote ſhall con- 
ce federate themſelves as {worn brethren, to 
« defend the kingdom againſt ſtrangers and 
enemies, together with their lord the King; 
* and to preſerve his lands and honours toge- 
*« ther with him with all faithfulneſs 4.“ 


73. What then, may it here be pertinently 
alked, 


4 See theſe laws in Dr. Willinss collection. — I am 
not much concerned about the genuineneſs of theſe 
Laws of Edward the Confeſſor. For tho' there be 
good reaſon to conclude that the tranſlator oi them 
lived ſome years after the time of this prince, and 
tho” it mult be allowed that he has inſerted ſome things, 
which could not have been enacted by the Anglo-Saxon 
princes, yet can there be no doubt made but he followed 
the original exact enough in the main, and eſpecially 
in this oath ; which he could never have invented under 
a Norman Prince, had he not had a copy of it before 
him. As the Norman Barons, like the Engliſh, were 
ever calling for Edward's laws, there is no doubt but 
there muſt have been ſo many tranſcripts of them extant 
in thoſe days; that it would have been impoſſible for any 
man to forge entirely new ones, had there been a temp- 
tation. . 

To this purpoſe Adam Bremenſis, as J find him quo- 
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aſked, were the King's peculiar prerogatives, 
and wherein did his power chiefly conſiſt ? 
It is very difficult, or rather altogether im- 
poſſible, at this great diſtance of time, eſ- 
pecially as there are ſo few authentic monu- 
ments of thoſe ages remaining, to be very 
accurate and preciſe as to this point. We 
may, however, venture to aſſert in general 
terms, that he was commander in chief of 
the troops of the whole nation in time of 
war, upon which occaſion therefore, tis 
not to be queſtioned, his authority and power 
was very great. It was part of his high of- 
hce likewiſe, to divide the ſpoils, and to por- 

| tion 
ted by Muratori, obſerves concerning the ancient Swedes, 
Reges habent ex genere antiquos. Quorum tamen vis 
pendet in populi ſententia. Quod in commune lauda- 
verint omnes, ilium confirmare oportet: niſi ejus de- 
cretum potius videatur, quod aliquando ſequuntur in- 


viti. Itaque domi pares eſſe gaudent; in praelium eun- 
tes omnem praebent obedientiam regi, vel ei, qui duc- 
tor ceteris a rege praeficitur. — Our Anglo-Saxons like- 
wiſe ſeem to have had juſt ſuch a ductor, or deputy ge- 
neraliſſimo of the King's appointment, as this author here 
alludes to; they called him, in their own language, O- 
nings-hold, and he is ſtiled by Alfred in his teſta- 
ment, Princeps meae militiae. Cluver. Germ. antig. 
p. 318. Principes Germanorum, five reges, ſolo no- 
mine tantum reges fuere: re autem ipſa zgyy eorum 
nihil aliud fuit, quam gl, Jia gie, five realnyin aig, 
ut tradit de Lacedaemoniorum regibus Ariſtoteles, Pol. 


L iii, c. 13. 
O 3 2 The 
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tion out the conquered lands amongſt his ar- 
my, not indeed according to his own arbitrary 
will and fancy, but, as we have already ſeen, 
agreeably to the ſtricteſt rules of juſtice, and the 
ancient cuſtoms of his country. In recom- 
pence for his ſuperior cares and trouble under- 
gone 1n the public ſervice, he was rewarded 
with a larger ſhare of their new acquiſition, 
and his whole army was ſworn to defend his 
perſon againſt the attacks of the common e- 
nemy. As the great pilot of the community, 
his chief buſineſs conſiſted in conveying the 
commonwealth ſafely thro' the midſt ot 
ſtorms and tempeſts ; for in thoſe calmer and 
more quiet ſeaſons of peace and ſerenity, it 
does not appear that there was a much 
greater power lodged in him, than in the com- 
mon governors of the counties. He moreover 
conyened the Wittena-gemot upon all extra- 

ordinary 


2 The office of an Engliſh King is thus deſcribed in 
eneral forms in the laws which go under the name of 
.dward the confeſſor; (p. 200 Ed. /Yilkins) Rex, qui 

eſt vicarius ſummi regis, ad haec eſt conſtitutus, ut reg- 
num terrenum et populum domini, et ſuper omnia 
ſanctam veneretur eccleſiam ejus, et regat, et ab inju- 
rioſis defendat, et maleficos ab ea evellat et deſtruat, 
et penitus diſperdat. Quod niſi fecerit, nec nomen regis 
in eo conſtabit, verum, teſtante Papa Iohanne, nomen 
regis perdit, — Tho' monarchical government was 
4. unque- 
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ordinary occaſions; for uſually it met of it- 
ſelf, at certain fixed periods of time; he 
preſided likewiſe in this great aſſembly, and 
propoſed perhaps, (what had already been 
agreed upon between him and his domeſtic 
council) the ſubject of their future debate, 
he maintained order and decency amongſt 
them, gathered the votes, pronounced the 


public determination, and was afterwards 


entruſted with the due execution of it. 
He had the honour likewiſe of ſetting his 


name firſt to all acts of ſtate, and enjoyed, 


perhaps, ſome few other prerogatives beſides 
theſe, but we may ſafely enough conclude, 
that they could not have been very conſiderable 
in this firſt period of our conſtitution, and 
therefore 'tis hardly worth our pains to en- 
deavour to be more accurate in deſcribing 
them 2, 


74. The 


unqueſtionably the moſt ancient of any, yet was the 
power of the prince very ſmall in thoſe early ages, 


in compariſon with what it is at preſent z I think it 


would not be very difficult to trace its encreaſe and 
progreſs with the courſe of the vices, as well as of the 
knowledge of mankind. The wickedneſs and diſorders 
of the ſubject neceſſarily threw more power into the 


hands of the governor. For government was invented 


not as a check or reſtraint upon the liberty, but up- 
on the licentiouſneſs gr viciouſneſs of mankind — but 


O4 this 
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74. The King's prerogatives, I ſay, could 
not be very great during the Anglo-Saxon 
ages of our government, inaſmuch as we 
are certain, that he had no ſovereign 
*© power at all to make, alter, [ſuſpend] or 

C repeal 


this ſpeculation would carry me too far in this place. 
One method, however, of evincing, that I have not too 
much curtailed the power of our ancient Kings, is not 
only to compare it carefully with our own hiſtory, but 
likewiſe with the kingly power, as formerly exerciſed, in 
almoſt all other nations of the ancient world. — We ſhall 
find nearly the ſame limitations, every where taking place 
over all the kingdoms of, at leaſt, the Northern, Weſt- 
ern and Southern parts of the world. Hear what Gro- 
tius has, very juſtly, obſerved of the Lacedemonian king- 
dom, and ſee how exactly it correſponds with this of the 
Anglo-Saxons, as well as well as with that of his own 
country; Quod fi et externum exemplum quaeritur, 
nuſquam ſimilius quam in Laconum republica invenio ; 
2. et Platonis, Polybii, et ſapientum multorum, ip- 
ius quoque Apollinis, ut creditur, teſtimonio prae ce- 
teris laudata eſt. In hac enim, reges quidem ſuccede- 
bant alter alteri ſanguinis ordine, ita ut pro pueris re- 
gibus tutores, quos H rodicos vocabant, fiduciario impe- 
rio fungerentur, Sed Reges ad imperium non ad- 
mittebantur niſi prius ex patriis legibus ſe imperatu- 
ros juraſſent. Eratque regibus poteſtas in ſingulos; 
in reges Ephoris et ſenatui. Grotius de Rep. Batav. 
Antig. p. 82. Nor muſt I omit what the famous Bi- 
ſhop of Meaux has obſerved of the ancient kingly 
ſtate of Rome, in the book he wrote for the inſtruction 
of the Dauphin. Au reſte, quoique Rome fut nee ſous 
un gouvernment royal, elle avoit meme ſous ſes rois une 
liderte qui ne convient gueres a une monarchie * 
ar 
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e repeal laws, impoſe taxes, or alien his 
« crown lands but only by common conſent 
ein general parliamentary councils, much 


« leſs to impriſon, condemn, exile, outlaw 


e any man's perſon, or to deprive him of his 


« life, 


Car outre que les rois Etoiznt electifs, et que PeleCtion 
s' en faiſoit par tout le peuple, c'etoit encore au peuple 
aſſemble à confirmer les lois, & a reſoudre la paix, ou 
la guerre. — Ainſy les rois n'avoient proprement que le 
commandement des armees, & Pautorite de convoquer 
les aſſemblces legitimes, d'y propoſer les affairs, de main- 
tenir les loix, & d'executer les decrets publics. So 
Machiavel in his diſcourſes upon Livy 1. 1. c. g. Et 
chi conſidera bene l'autorità che Romulo ſi riſerbò, ve- 
dra non ſe ne eflere riſerbata alcuna altra che comanda- 
re alli eſerciti quando ſi era deliberata la guerra, & di 
ragunare il ſenato. — Our author indeed brings this an 
inſtance of the political modeſty of the founder of the 
Roman ſtate, but I rather think it owing to the mo- 
dels, which all the neighbouring ſtates yielded him. He 
could not think of aſſuming greater power than other 
princes enjoyed, nor would his voluntary aſſociates or 
ſubjects have ſuffered ſuch an inſolent attempt in their 
new monarch. For that Romulus was in his own nature 
ambitious enough, is evident, notwithſtanding all that the 
Florentine ſays in his defence, both from the murther of 
his brother and of his Sabine partner Tatius. See, more- 
over, the Leges Imperii mentioned by Grotius in his trea- 
tiſe of the antiquity of the Batavian government, p. 71. 
For it cannot be doubted but that the, ſame reſtraints, or 
very nearly like them, were impoſed upon all other, the 
kings deſcended from our German nations, as were upon 
the old counts of Holland: the mere name of King ma- 
king but very little difference in theſe matters. : 
dee 
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e life, lands, goods, franchiſes, againſt law, 
ce and without any legal trial .“ He could 
neither enhance nor debaſe the coin of the 
land without the conſent of the Wittena-ge- 
mot, and as to the power of pardoning often- 
ders againſt the laws of his country, I cannot 
recolle& any one inſtance of it: nor, indeed, 
could our Kings at this time even think of 
exerciſing this power, as the mulcts impoſed 
for murder and other offences were, a certain 
portion of them at leaſt, appropriated to 
the injured perſon, or his relations. The 
moſt conſiderable branch of the royal office 
was appointing the great officers of the king- 
dom and church, the governors of counties ?, 
the Arch-biſhops, Biſhops, and Abbots ; but 
how far the Wittena-gemot, or his own do- 
meſtic council, ordinarily ſhared this power 

with 


1 See Prymne's legal and hiſtorical Vindication etc. p. 
49. etc. Where he has attempted to make out each of 
theſe particulars from our ancient hiſtory, and I think 
with ſucceſs. See likewiſe Tyrrel's Introduction, etc. 

See Saxon Annals, 693 

3 TyrrePs Introduction, p. 69. Nor can I here omit, 
that the Engliſh Saxon Kings wanted one great prero- 
gative which ours exerciſe at this dav, viz. the power 
of. granting away the Demeſnes of the crown, even to 
pious uſes, without the conſent of the great council of 
their kingdoms: and of this we find a remarkable in- 
ſtance in Sir Henry Spelman's firſt vol. of councils, 

| where 
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with him, has been before obſerved. As to 
his revenues, theſe, like the revenues of 
the other great men, conſiſted chiefly of the 
produce of his own eſtate, of that ſhare of 
the conquered land, which at the firſt divi- 
ſion fell to him, amongſt the reſt of his 
brethren, as a private member of the com- 
munity : But beſides this, towards the better 
ſupport of that high dignity which his coun- 
try had conferred upon him, a certain propor- 
tion of the public fines, impoſed in thoſe days 
for almoſt all crimes which could be commit- 
ted, was allotted to his uſe: add to all this 
thoſe rents, which were annually paid him 
by the tenants of the crown-lands, con- 
fiſting altogether in hay, corn and other 
proviſion for the uſe of his houſhold . 
Theſe ſeem to have been the great branches 


of 


where Baldred king of Kent had given the Mannor of 
Mallings to Chriſt-Church in Canterbury ; but becauſe 
the chief men of his kingdom had not conſented to it, 
it was revoked; until King Egbert afterwards, by con- 
ſent of his Wittena-gemot, made a new grant thereof — 
Prynne, as above p. 5 I. will furniſh us with other inſtances 
of this ſort. —It was upon the ſtrength of this evidence, 
that in the account of the King's revenue, I have given 
him an eſtate of private inheritance diſtin from the 
lands annexed to the crown, that is, from thoſe lands 
which uſually went with the generalſhip or kingdom it- 
ſelf: otherwiſe, the king would in ſome reſpects be worſe 


off 
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of the King's revenue, the only means he 
had of ſupporting the dignity of his character; 
for as to the payment of the army he com- 
manded, this did not at all belong to him ; 
every man then ſerved his country without 
hire, or the expectation of any other reward, 
than his juſt ſhare of the booty which might 
be acquired. If therefore it be an undoubted 
maxim that power reſults from, and always 
follows property, we have the moſt convinc- 
ing argument before us, that the power of 
our old Anglo-Saxon Kings could not pofli- 

bly 


off than the reſt ofthe people ; for they certainly might ali- 
enate their eſtates as they pleaſed; whereas, on ſuppoſition 
that the King had only the crown-lands, as we now call 
them, he could not. Beſides, when Hengiſt firſt divided 
Kent upon the ceſſion of Vortigern, he could not then 
have any very great expectation of devolving his power to 
his ſon; there is no queſtion therefore, but he had a cer- 
tain portion of land ſet apart for himſelf and family; tho' 
the tumults which followed gave him an opportunity of 
ſettling the kingdom itſelf upon his deſcendants. *T'is 
probable therefore that, in all their ſubſequent conqueſts 
upon the poor Britains, there were two parts ſet aſide for 
their ſupreme officer, one as he was King, another as 
he was a member of the community, and like the reſt 
of his brethren, had a family and poſterity to provide 
for. — As to the power of giving or conferring titles 
upon the members of the ſtate, this likewiſe was un- 
known in the early ages of the Saxon empire. Ealdor- 
man ſeems to have been the firſt, and indeed the com- 
mon title of all officers whatever, both high —* _ 

title 
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bly have been very great, as their income 
was ſo inconſiderable. 

75. With ſo much {kill and wiſdom was 
the good government and happineſs of each 
particular kingdom of the Heptarchy provi- 
ded for by our brave anceſtors ; with ſo juſt a 
temperature was the power of the prince bal- 
lanced by the conſtitutional rights, the fun- 
damental privileges of the ſubject. But this 
was not all; their polity was {till more ex- 
tenſive, and their care for their common weal 
more univerſal. For as the whole Anglo- 

SAXON 


A title very agreeable,and accordingly firſt aſſumed from 
that age and experience, which alone could recommend to 
places of truſt and command in thoſe days. See Spelm. 
GC. ALDERMANNUsS. Jo divide the title from the 
office was an invention of later times, to create depen- 
dancies, and ſeems to have been firſt practiſed about the 
latter end of the Anglo-Saxon period. For we have 
reaſon to think, that about that time there were ſome 
merely titular "Thanes, as well as Ealdormen.—As to 
the term Lord this came in with the Danes and was 


common at firſt to every maſter of a family, to every one 


who gave bread and other proviſions to his ſervants 
and dependants, for that is the true import of the word. 
— 'There are inſtances indeed of the making of knights 
in the Anglo-Saxon times, but this was not the particu- 
lar privilege or office of the King, but of the clergy. 
Even as low down as the Norman times, we read of 
William Rufus being made a knight g the archiſhop 
according to the ancient cuſtom. See Hody's Hiftory of 
Convocations. p. 162. 
a t Vid. 
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Saxon nation, however difperſed up and 


down thro' different ſtates, were all coun- 
trymen and brethren, all embarked in the 
ſame common cauſe, the conqueſt of Bri- 
tain, and conſequently all equally concerned 
to withſtand the common enemy, and to ſup- 
port each other in their new acquiſitions: 
hence they conceived it neceſſary, accord- 
ing to that primitive plan of government 
handed down to them from their forefathers, 
to eſtabliſh a conſtant and mutual correſpon- 
dence, to aſſiſt and act in concert with each 
other, upon every great and preſſing occaſion, 
upon all ſuch occaſions as might any ways 
concern the good of the whole nation in ge- 
neral. — To this end therefore, as the par- 
ticular members of each kingdom were 
wont to meet together in their Wittena-ge- 
mots, to conſult and provide for the welfare 
of their reſpeCtive ſtates : ſo, in like manner, 
does our ancient hiſtory furniſh us with nu- 
merous inſtances of a ſtill larger and ſu- 
perior aſſembly, a Pananglicum as we may 
call it, or general aſſembly of all the ſeven 


kingdoms | 


Vid. Seldeni analect. Anglo-Britan. p. 918. Ed. 
Wilkins. Conſpicuum in iſto ſeptenario plerumque 
fuit unitatis dominium. Quorum unusquiſque, preroga- 


ftivac. 
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kingdoms meeting together, and adviſing with 
each other upon all great and extraordinary 
emergences. In this grand aſſembly, there- 
fore, Wherein the whole nation was united 
into one ſociety, and rendered as it were one 
ſtate and one uniform body, the common and 
general concernments of the whole Anglo-Sa- 
xon people were debated and tranſacted; all 
matters of variance between particular ſtates 
determined and reconciled, and ſuch laws 
enacted, as might be obligatory to the whole 
union or confederacy ; here likewiſe was war 
proclaimed, or peace made with the common 
enemy, each particular kindom's quota or 
contribution of men and money, towards 
promoting any public expedition, ſettled; here 
likewiſe, according to ancient cuſtom was the 
monarch, as he 1s uſually called, or com- 
mander in chicf of all the united armies of his 
country elected; for that ſuch a ſupreme offi- 
cer there now was in England, as well as for- 
merly there had been in Germany, almoſt 

every page of our old hiſtory evinces?, 
76, Now as to the conſtituent members of 
this 


tivae quaſi nota, titulo regis gentis Anglorum inſignieba- 
tur, I ſhall here prefent the reader with a ſeries of 
theſe Anglo-Saxon monarchs, according to the time 

ot 


t 
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this general council of the whole Anglo-Saxon 
nation, there is very little room to queſtion, 
but that they were, in the main, the ſame with 
thoſe who compoſed the Wittena-gemots of 
each particular kingdom of the Heptarchy, 
tho' perhaps, for the ſake of private conve- 


niency, deputies might be ſometimes allow- 


ed, or repreſentatives choſen and appointed 
by the landholders themſelves for this purpoſe. 
For what probable reaſon can be aſſigned, 
why we ſhould ſuppoſe any difterence be- 
tween theſe councils in this reſpect, when 
we find them, in fact, fo much alike in all 
others? What therefore the county-meetings 
were to the Wittena-gemots of each particu- 


lar kingdom, the ſame relation did theſe 


latter bear to this univerſal aflembly of the 
whole 


of their eleCtion, as near as it can be fixed with any tolera- 


ble degree of certainty. See Rapin's Hiſtory, Vol. 1. Fol. 


A.D. 
1. 449, Hengiſt, King of Kent, 
2. 402. Ella, King of Suſſex. 
3. 508. Cerdic, King of Weſſex: he was elec- 
ted monarch ſome years be- 


fore he aſſumed the title of 


King of Weſſex. 
4. TCenric, King of Weſſex. 
5. 560. Ceaulin, King of Weſlex, 
6. 593. Ethelbert, King of Kent, 
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whole nation : like different ſtories of the 


fame edifice, however they might vary from 
each other in their heigth, or in ſome other 
ſmaller circumſtances, yet were they all built 


upon the ſame common foundation, the mu- 


tual independance and equality of every na- 
tive freeman of the nation. The ſupreme 
power was ever lodged in the collective body 
of the free proprietors of land, and however 
they might ſometimes pleaſe to part with it 
for a time, where their common intereſts ſo 
required, yet did it ever devolve to them again 
in the dernier reſort. — As to the Monarch 
himſelf there fore, we cannot reaſonably ima- 
gine that his authority, or peculiar privile- 
ges were originally greater with regard to the 
whole nation, than thoſe of each particular 


prince 


7. 599. Redowald, King of Eaſt-Anglia. 

8. 624. Edwin, King of Northumberland. 

9. 634. Oſwald, King of Northumberland. 

o. 656. Oſway, King of Northumberland; after 
it had been vacant ten years. 

Il. 670. Egfrid, King of Northumberland, 

12. 686. Cedwalla, King of Weſſex. 

13. Ina, King of Weſſex. 

I4. Ethelbald, King of Mercia. 

15. 757. Offa King of Mercia. 

16. 796. Egfrid, King of Mercia. 

17. 796. Cenulph, King of Mercia. 

18. 819. Egbert, King of Weſſex. 

oF 
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prince were with reſpect to that ſtate, over 
which he was appointed to preſide. He 
was Generaliſſimo, or commander in chief 
of the united armies of the whole nation, 
and preſident of that great and univerſal aſ- 
ſembly, we have juſt now been taking no- 
tice of. It was the ſtill- growing ambition of 
theſe monarchs, and their labouring to aſſume 
more power than they were warranted by the 
ancient cuſtoms and laws of their country, 
which became the fundamental occaſion of 
thoſe almoſt-continual civil wars which 
raged between the ſeveral kingdoms of the 
Heptarchy. There is ſomething ſo ſtrangely 
intoxicating in the poſſeſſion of large power, 
that even the wiſeſt men are hardly ſuffici- 
ent ſo to exerciſe it, as that it may neither 
injure themſelves, nor be prejudicial to the 
due rights of other people. 

77. J had no intention, when I firſt ſate 
down to write this Eſſay, to take the leaſt 
notice of our ancient eccleſiaſtical conſtitu- 
tion, but finding it ready drawn up to my 
hands with great accuracy and judgment, as 
well as conciſeneſs, by that very learned 
Knight, whoſe works J have fo often had 
occaſion to mention, I don't at all doubt but 


but the reader will eafily excuſe me, if 1 
here 
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here tranſcribe it for his peruſal, © The 
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Eftate eccleſiaſtical was firſt divided into 
provinces; every province into many 
Biſhopricks ; every Biſhoprick into many 
Arch-deaconries ; every Arch-deaconry 
into divers Deanries; every Deanry in- 


to many Pariſhes. And all theſe com- 


mitted to their ſeveral Governors, Parſons, 
Deans, Arch-deacons, Biſhops and Arch- 
biſhops, who, as ſubordinate one to an- 
other, did not only execute the charge of 
theſe their ſeveral portions, but were ac- 
comptant allo for the ſame to their ſupe- 
riors. The Parſon, as ima ſpecies, 
was to hear and determine the breaches of 
God's peace, of love and charity within 
his pariſh; to reprove the inordinate 
life of his Pariſhioners; and tho' he could 
not ſtrike with the eccleſiaſtical ſword, 
yet might he ſhake it againſt them, by 
enjoining notorious offenders to contrition, 
repentance, ſatisfaction; and ſometime, by 
removing them from the bleſſed Sacra- 
ment. The [rural] Dean was to take 
cognizance of the life and converſation of 
the Parſons and Clergymen of every pariſh 
within his Deanry; to cenſure breach 
of church-peace; and to puniſh inconti- 

5 2 nent 
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nent and infamous livers by excommuni- 
cation, penance, etc. And becauſe there 
could be no breach of the King's peace, 
but it muſt alſo break the peace and uni- 
ty of the church; the Br/hop's Dean, in 
whoſe Deanry the peace was broken, had, 
in ſome caſes, ten ſhillings tor his part of 
the mult, or fine thereof, as appeareth 
LL. Ed. Conf. cap. 31. The Ai ch- 
deacon, drawing nearer to the Biſhop, 
drew the more preeminence from him, 
and was his coadjutor in the ordination of 
clerks, having a ſuperintendant power over 
all parochial Parſons within every Deanry 
of his precinct. The Biſhop, as the 
greateſt orb of the dioceſs, had juriſdiction 
and coercion thro' the ſame, in all eccleſi- 
aſtical cauſes, and on all perſons, except 
Monaſteries exempted, | which were very 


few before the conqueſt ; the greateſt part 
of the charters produced in proof of theſe 
exemptions during the Anglo-Saxon rule, 
being very juſtly ſuſpected of forgery.] “ and 
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cc 
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for this purpoſe had two general ſy- 
nods in the year, wherein all the cler- 
gy of his dioceſs aſſembled for determi- 
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ce ning matters touching the church as well in 
« faith, as in government. [ Theſe ſynods 
were regularly kept up in the dioceſs of 
Norfolk, till the civil wars brake out in 
Charles I. time.] * But the Archbiſbop (to 
« bind up this golden faggot in the band of 
« union and conformity) comprehended all 
te the Biſhops of his province /ub pallio ſiuae 
« plenttudins, or ſub plenitudine poteſtatis; 
« having ſupreme juriſdiction to viſit and re- 
« form in all their dioceſſes whatſoever was 


« defective or omitted — This was the mo- 
« del of the church policy: according to 


« the ſteps whereof the State temporal did 
ce likewile take her lineament .“ 

78. So regular and uniform, ſo perfect- 
ly conſiſtent in all its parts was the ſyſtem of 
the ancient Anglo-Saxon government : each 
family, each province, each ſtate, the univer- 
ſal good of the whole nation was ſtudi- 
ouſly and fully provided for, was moſt ſtrong- 
ly fenced and ſecured againſt all attacks, ei- 
ther from foreign, or, thoſe no leſs dangerous, 
domeſtic foes, And, if we may credit the voice 
of our oldeſt hiſtory, very punctual and exact 
were our anceſtors in the impartial diſtribu- 
tion 


Spelman's Remains, p. 50. 
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tion of juſtice, and equally ſollicitous in pro- 
moting every thing elſe, which might any 
way tend to advance the public happinels ; 
ambition, luxury, covetouſneſs, and an un- 
warranted love of eaſe and pleaſure, had not 
yet triumphed over their zeal for the com- 
mon freedom, had not corrupted their minds, 
and debaſed that generous affection for thcir 
laws and conſtitution, which had hitherto 
influenced and governed all their actions. 
And however, after the entire conqueſt of 
Britain, full of courage and enflam'd with 
mutual jealouſies they might quarrel one a- 
mongſt another for the preheminence, how- 
ever their monarchs might endeavour to en- 
large their power, and extend their preroga- 
tives, yet do we not find, that they ever fo 
far ſucceeded in their illegal attempts, as to be 
able to introduce any conſiderable and laſt- 
ing innovation in the fundamentals of the 
conſtitution, Nor is there, indeed, the leaſt 
appearance, that the caſe was any ways alter- 
ed after the union of the Heptarchy under 
one head ; the very ſame plan of government 
now took place, and ſubſiſted in the whole 
ſtate, as had been formerly eſtabliſhed and 
obſerved in each particular kingdom. Eg- 
bert indeed, after this revolution, might com- 
mand 
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mand more numerous armies than he was 
wont, his revenue, and conſequently his in- 
fluence, might be ſomewhat larger than be- 
fore, but I believe it would be very difficult 
to prove, that he enjoyed any more real power, 
or was in any reſpect more exempt from 
the obſervation of the cuſtoms and laws of. his 
country after his conqueſts, than he was whillt 
he remained only King of Weſſex. 

79. But at length the perpetual inva- 
fions of the Danes broke thro', and for 
a time overturned this regular and beauti- 
ful order of government. Amidſt the hurry 
and diſtraction of a defenſive war, and 
the continual ravages of a mercileſs and cruel 
enemy, how was it poſſible for the laws to 
be duly executed, juſtice impartially admi- 
niſtred, and the milder arts of peace and ſo- 
cial life to be encouraged and flouriſh? no 
wonder therefore, that during the perpetual 
noiſe and confuſion of war, the {till voice 
of the conſtitution was no longer heard, that 
diſorder and licentiouſneſs every where reign- 
ed, and that, as an addition to all its other 
miſeries, the whole nation was overrun with 
robbers, and vagabonds; ſo that thoſe who had 
the good fortune to eſcape the ſword of the 
Danes, had a no leſs rightful proſpect 

P 4 
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of danger ſtill to go thro', from their own 
lawleſs and vagrant countrymen: : wretches 
who, taking advantage of the public troubles, 
committed all manner of crimes with impu- 
nity, their poor and mean condition of life, 
and the difficulty of knowing where to micet 
with them after the commiſſion of any of- 
fence, ſufficiently ſcreening and protecting 
them from the avenging- hand of juſtice. 
Whilſt the commonwealth was in this lan- 
guiſhing and deſperate condition, the great 
Alfred aroſe, and by a ſupriſing turn of 
affairs, and an amazing ſeries of ſucceſs, 
which nothing but the moſt conſummate 
valour joined with the molt wiſe and pru- 
dent conduct could poſſibly have brought a- 
bout, not only to put a ſtop to the ravages 
and the invaſions of the Danes, but reſto- 
red likewiſe the broken conſtitution to its 
primitive integrity, and, as far as was poſſi- 
ble, provided an effectual remedy for the 


future againlt thoſe internal diſorders, which 
had 


1 Vid. not. ad Spelman vit. Alfred. p 77. Rex Al- 
fredus, inquit Ingulphus, totius Angliae pagos & pro- 
vincias in comitatus primus omnium commutavit. — 
Hujus teſtimonio, adds our annotator, omnino creden- 
dum arbitror — non quod ante ipſum Alfredum comi- 
tatus omnino non fuerint ; fuiſſe enim ſatis manifeſtum 
eſt ; ſed non quales ipſe inſtituit. Non enim erant re- 


gionis portiones certis limitibus terminatae, ſed comi- 
| tum 
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had ſo mightily prevailed during the late 


Daniſh wars. 

60, To this purpoſe therefore, by the advice 
and conſent of his great council, he divided the 
whole kingdom into ſo many diſtinct ſhires or 
counties, or, more properly perhaps, determined 
and fixed, the precite boundaries of thoſe coun- 
ties, which the confuſion of former times had 
rendered, in ſome fort, arbitrary and uncer- 
tain *. Theſe counties, the largeſt of them, he 
again ſubdivided into Trythings or Laths as 
they are ſometimes called, theſe into hundreds, 
and theſe again into Tythings — fo that all 
the inhabitants of the kingdom in general, 
thoſe of the higheſt quality only excepted ?, 
were obliged to belong to ſome one or other 
of this laſt and loweſt diviſion; and ſuch per- 
ſons as could not ſhow to what Tything they 
belonged, were looked upon as vagabonds, 
and, as ſuch, denied the protection of the laws. 
And that nothing for the future might be 
wanting to the effectual preſervation as well 

as 


tum juriſdictiones, ſive territoria iis pro arbitrio Regis 
ſubjecta, & nunc quidem majora, nunc minora, pro 
Regis favore, vel ipſius comitis merito. ſic in comitatu 
hodierno Lincolnienſi legimus comitem Lincolnienſem, 
Lindiſſienſem, Gainorum. — Ab Alfredo Comitatus 
non ambulatorii, & pro Regis arbitrio mutabiles, fed 
tum numero, tum limitibus certi, | 

Hyrrel's Intreduction, p. 81. All the privilege 
| that 
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as reſtoration of that peace and quiet, which 
had been ſo long baniſhed the realm, every 
particular houtholder was moreover obliged 
to anſwer to the community for his wife, 
and children under fifteen years of age, as al- 
o for his ſervants and more immediate de- 
pendants. So that the ſeveral houſholders 
being in this manner reſponſible for the good 
behaviour of their families; the Tything for its 
houſholders ; the Hundred for the Tythings ; 
the 'Trything for its hundreds ; and the whole 
county for the Trythings, every one was un- 
der a fort of neceſſity to keep a watchful eye 
over his neighbour's conduct, every one was 
obliged to conſult the public good, by taking 
all poſſible care, that the ſpeedieſt puniſh- 


ment 


te that noblemen and gentlemen had above the common 
* men, was, that they were not bound one for another, 
« ſoas to be part of any Deanery or Tything; but 
each of them was head of his own Friburgh, and his 
« family was, as it were, a diſtinct Tything of itſelf. 
See to this purpoſe LL. Canuti, cap. 50. LL. Edward: 
Confeſſ. apud Wilkins, p. 202, 203, etc. and Britton, 
cap. 29. They were not the nobility in general, I 
ſuſpect, who were exempted from the neceſſity of be- 
ing enrolled in one of the T'ythings, but ſuch of them 
only, who were members of the King's Curia, or leſſer 
Senate, and conſequently could only be called to an ac- 
count, and tried before their Pares or equals, their bre- 
thren of the ſame aſſembly. 


In the early Norman times [and conſequently * 
| orc 
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ment ſhould be inflicted for every breach ofthe 
laws: it was hardly poſſible for a malefactor to 
hope to eſcape with impunity, whilſt it was 
made the intereſt, as well as the buſineſs of ſo 
many different people to bring him to juſtice. 
81. For let it be remembered, that each 
of theſe more minute diviſions of the Kingdom 
had its ſeparate court of juſtice, to which its re- 
ſpective members were all accountable as often 
as they were called upon in a legal manner , 
together with a governor or preſident at their 
head, choſen by and from among themſelves. 


In the tything-court all ſuch leſſer matters of 
diſpute as might ariſe between the ſeveral maſ- 
ters of families of the ſame tything were heard 
and decided, and every thing elſe, which con- 


cerned 


fore them] the trials for lands and goods in the County, 
Hundred, | 1 ything,] and Lord's courts were ve 
conſiderable, and for good quantities of land, and the 
ſuitors to the Hundred and County courts were as con- 
ſiderable. All men, eſpecially of the laity, of what 
quality ſoever within the Hundred, owed their attendance 
there, as appears by old writs. Brady's Preface to his Hiſ- 
tory, p. 51. So that tho” the nobility, as they were called, 
or members of the domeſtic ſenate, were not obliged to 
be enrolled in any of the tythings (their families them- 
ſelves being looked upon, in the eye of the law, as fo 
many diſtinct Tythings) yet did not this excuſe them from 
their perſonal attendance in the Hundred and Count 
courts. In this reſpect they were ſtill regarded by the law, 
in the ſame light as the other common Frecholders. 


2 TyrreÞs 
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cerned their common intereſt, conſulted and 
provided for. But where the point in queſ- 
tion was of a higher nature, or lay between 
perſons of different diviſions, in ſuch a caſe 
the matter was carried into the hundred, 
trything, or county-courts. Let it however 
be obſerved, that appeals lay from each of 
theſe inferior to its ſuperior court, if either of 
the parties thought himſelf aggrieved by the 
determination: and from them all, in certain 
caſes at leaſt, ſometimes to the King's court, 
and ſometimes to the great council or Witte- 
na-gemot *. This ſubdiviſion of the king- 
dom by Alfred into ſo many minute repub- 

lics 


2 Tyrrels. Introduction. p. 85. © The ſubject muſt 
c needs find great eaſe in having juſtice adminiſtred to 
« him, in ſmaller actions, in the court of Decenary 
« or Tything, even at their own doors; or elſe in ap- 
« peals or greater actions at the court of the [hundred 
« or] Trything or Lath; from whence they might 
t remove it to the county court; and, if they thought 
« themſelves aggrieved there, then might they bring it 
& before the King himſelf.” See likewiſe Not. ad vit. 
Alfred p. Spelman. 76. Appellationes etiam ab hiſce 
comitiis (comitativis ic.) ſicut et controverſiae majores, 
et quae vias quatuor publicas, alveos fluviorum majo- 
rum, vel diverſos comitatus ſpectabant regi in magnis 
ſuis conſiliis dijudicanda proponebantur. 

3 Lambard's Perambulation of Kent p. 27. It is to 
be noted, that that which in the Weſt-country was at 
that time (and yet 1s) called a tything, is in Kent term- 
ed a Borow, of a Saxon word which ſignifieth a pledge 

I | or 
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lics, or Tythings, or Burrows, as they were 
ſometimes called 3, with each its Alderman 
Preſident or Judge at its head, ſeems to have 
yielded the firſt occaſion to a very eaſy and na- 
tural innovation in the ancient conſtitution, 
an innovation however, which has been 
ſince attended with many great and notable 
conſequences—it ſeems to have given the firſt 
hint of that method, which has now prevailed 
amongſt us for ſo many ages, of ſending re- 
preſentatives to the Wittena-gemot ; but this 


is a point which will demand our more preciſe | 
diſcuſſion +, 


82, Hitherto every Anglo-Saxon land- 
holder; 


or ſurety : and the chief of theſe pledges, which the 
Weſtern- men call aT'ything man, they of Kent a Bor/- 
holder, that is to ſay the molt ancient or elder of the Pledges. 
See many other notations of this word in Brady's Trea- 
tiſe of Burroughs, at the beginning: where, after ha- 
ving quoted ſundry authors, he concludes thus, ** Burghs 
% may truly be called places of ſafety, protection and 
6 privilege.” 

+ See Mr. St. Amand's Eſſay on the legiſlative power of 
England lt may not be improper to obſerve in this place, 
that tho* in conformity to the general opinion of our hiſ- 
torians and antiquarians, TI have conſidered Alfred as the 
firſt author of this diviſion of the kingdom into Tythings 
and Hundreds, yet am ] really of opinion, that this 
truly great prince did very little more in this matter, than 
what he did likewiſe by the counties, 1. e. reſtore the 
ancient conſtitution, rather than introduce a regulation 
quite new and unheard of by his ſubjects * 
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holder; every one who had either been an 
original ſharer, or by donation, or induſtry 
had acquired a property in the land of the 
kingdom, (at leaſt to a certain quantity) had 

an 


Had the original polity of theſeNorthern people been more 
accurately preſerved, I don't doubt but we ſhould have 
found likewiſe that they brought this with them, together 
with their other cuſtoms, from Germany. It ſeems indeed 
naturally, yea nzceſlarily, to have reſulted from the man- 
ner in which they were wont to model their army. For in 
their military expeditions, as the forces of every province 
or tribe always marched and fought by itſelf, ſo were 
theſe forces, tis not improbable, regularly divided into fo 
many diſtinct corps of ten a hundred, and a thouſand men, 
each diviſion having its own proper officer at its head, — 
Upon their ſettlement therefore in any new country the 


land would regularly be apportioned into its diſtinct pro- 


vinces or ſhares, firſt, that for the whole tribe, which would 
regularly become what we call, aſhire or county with its 
prince at its head; again, out of this larger portion, each 
thouſand would have its lot by its ſelf, and of courſe its 
leader in war would become its governor in peace; the 
land aſſigned for the thouſand, would next be divided 
into hundreds, and theſe again into portions for ten. — 
Thus would every thing be ſoon reſettled without diſorder 
and confuſion ; the colony would be equally prepared for 
peace or war, every man would know his own ſtation, 
the preſident in peace would become their leader in war ; 
and as he was generally the eldeſt man amongſt them, 
we find him accordingly diſtinguiſhed by the title of the 
Ealdorman (the old man) of the county, the trything, 
the hundred, and the tything. — Now had this conſtitu- 
tion been firſt invented by the wiſdom of Alfred, we 
ſhould have found it ſubſiſting only in this kingdom; 
but if it is one of the primitive Germanic conſtitutions, 
as I believe it was, then may we expect to trace the * 

| | Sis eps 
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an undoubted right, and ſeems, indeed, to 
have been obliged under ſome penalty, to at- 
tend the ſervice of the public in its Wittena- 


gemots; as tis certain he was obliged to be 
preſent 


ſteps of it likewiſe in other the conqueſts of that na- 
tion. — and accordingly ſo we find it to be in fact: 
For tythings and hundreds, both name and thing, were 
undoubtedly known in Italy, long before the days of 
Altred, as appears from the old charters produced by 
Muralori, Antiq. Ital. med. devi Diff. 10. p. 519. 
Sed quid de Decanis ſupra non ſemel memoratis dicen- 
dum? lis addo etiam Centenarios, quorum munus itidem 
familiare olim fuit. Du Cangius, in gloſſario latino, De- 
canos a Graecis appellatos eſſe oſtendit, qui decem mi- 
litibus praceſſent. Decuriones apud Latinos ii diceban- 
tur; centenarios vero, qui centuriae militum praefecti 
erant. Lum addit appoſite ad rem noſtram, utrumque 
hominum genus ſub Langobardis et Francis fuiſſe Judi- 
ces minores. Hoc eſt, Decani per per decanias, ſive 10 
familiis jus dicebant; centenarii vero, per centurias, 
five centum familiis. Our author then goes on to quote 
paſſages out of Nalafridus Strabo and other authors to 
the ſame purpoſe, afterwards he thus proceeds — Qui- 
bus ex verbis inferri poſſe videtur populum in agro, five 
in caſtellis ac pagis habitantem, diviſum olim fuiſſe in 
centenas ſive centurias familiarum; has autem rurſus 
diviſas in Decenas, five Decanias ; illis centenarii, iſtis de- 
cani praeerant; utrique jus populo ſuo in minoribus cauſis 
dicebant. Haec quoque ſententia eft Hendelini in notis 
ad legem Salicam, imo et Fobannis Facobi Chiſfletii in 
in gloſſario ſalico, qui haec fuſius illuſtravit. Quod 
certum puto, a Decanis ad Centenarios apellabatur : 
ab his ad comilem five judicem civitati praefectum. 
Primus autem qui regionem civitati ſubjectam in cente- 
nas et decanias diviſiſſe creditur, fuit Chlotarius 2. Rex 
Francorum circiter annum Chriſti 595. Tho' this be 


ſuſh- 
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preſent in the hundred and county-courts. 
This could not but be looked upon in thoſe 
early days of ſimplicity, before avarice and 
ambition had got the better of the plainer 
dictates of nature, as a great hardſhip and 
inconvenience, as a burthen ſcarcely to be 
born, eſpecially by thoſe whoſe habitations 
were ſituated in the more remote parts of the 
kingdom, or whoſe original poſſeſſions ei- 
ther thro' the misfortunes of war, the nu- 
merouſneſs of their families, or by other ac- 
cidents, ſuch as muſt frequently happen, had 
been much diminiſhed. Our anceſtors, in- 
deed, whilſt they lived in their native country, 
and had every year a certain portion of the 
public territory aſſigned them, a portion ſuffi- 
cient to ſupport them in a manner ſuitable to 
the character they were likely to ſuſtain, were 
of courſe very little ſollicitous about the ma- 
nagement of their more private and merely 
domeſtic concerns. Above all ſorts of buſi- 
neſs themfelves, they had then little elſe to 


do 
ſufficient to anſwer Alfred's claim of being the firſt in- 


ventor of this diviſion, yet, as I have ſaid before, tis 
far more probable, that all theſe nations, Franks and 
Engliſh and Lombards, brought it with them from their 
common mother Germany. Muratori p. 522. Cete- 
rum adhuc in agro Mutinenſi, Ferrarienſi, et Mantua- 

8 FR no 
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do but to indulge their natural inclination for 
war, and to attend the general afſembly of 
the whole nation together with the reſt of 
their brethren, as often as either cuſtom, or 
any particular emergency might demand 
their preſence ; their private intereſts were 
then, in the moſt litteral ſenſe of the words, 
inſeparably united with thoſe of the nation, 
But in England the caſe was very much alter- 
ed in this reſpect; the property of the land, 
now no longer temporary and vague, was be- 
come fixed and ſettled, and conſequently, 
what was once loſt or parted with, was not 
very eaſily to be recovered again. 

83. Tired therefore and worn out by their 
long and ruinous wars with one another,as well 
as obliged to give place to the continual attacks 
of their fiercer enemy the Dane, and by theſe 
means many of them deprived of a great part of 
their ancient poſſeſſions, it became abſolutely 
neceſſary for them all, if I may ſay fo, to turn 
better oeconomilts for the future, and to be 

more 


no ſupereſt multis in locis vocabulum Degagra, quod 
nonnulli in Tegagna immutarunt; this term has not 
only the ſame import, but comes very nearly in ſound to ' 
our word Tything. We have frequent mention made in 
the Capitulars, and other the old laws of the Germans, of 
the Centenarius, the Placitum Centenarii etc, 


Q 
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more careful and diligent, in, the ſkilful ma- 
nagement of what yet remained to them, 
than they had formerly been. But how 
much was the courſe of their induftry lett 
and interrupted, by their being called upon 
to attend the Wittena-gemots twice in a 
year at leaſt? this they could not but foon 
experience to be extremely prejudicial to 
their domeſtic affairs. There is no queſtion 
therefore but the generality of the nation, 
the more minute landholders eſpecially, 
would very gladly come into any meaſures, 
conſiſtent with that ſtate of liberty they were 
born in, and which they had hitherto invi- 
olably preſerved, to free themſelves from 
what they could not but regard as a very 
heavy and fore burthen upon them. The late 
diviſion, or reſtoration rather (as I think it) of 
the ancient diviſion, of the kingdom by Al- 
fred into tythings would eaſily ſuggeſt to 

them 


= But if Tythings etc. were known before Alfred's 
time, might not this method of deputation likewiſe be in 
uſe before his days? — I cannot ſay that it was never 
practiſed, till the period where I have now placed it; but 
there really ſeems to have been no occaſion for it till that 
time, or even opportunity of practiſing it. The king- 
doms of the Heptarchy were each of them fo fmall, that 
all the landholders might ealily be preſent in perſon at 
the Wittena-gemot : there was likewiſe land enough 
tor the original conquerors to live at their eaſe, with- 
out the neceſſity of perpetually attending their Poe 
5 uli- 


PX 
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them a moſt commodious method of relief 
in this reſpect. For fince 'tis manifeſt from 
hiſtory, that each of theſe ſmaller bodies or 
ſocieties annually elected one of their own 
members as a judge or head to preſide over 
them, what more eaſy or natural than to de- 
pute this ſame perſon, to whom they had al- 
ready by their voluntary choice given the pre- 
cedency amongſt themſelves, what more na- 
tural, I ſay, than to depute this perſon in 
their ſtead, to repreſent them in the Witte- 
na-gemot, and to take care of their common 
concerns in the public debates and reſoluti- 
ons? Nor can we, I think, make the leaft 
queſtion of the King's readineſs to acquieſce 
in ſuch a delegation, as theſe meetings would 
hereby become leſs numerous, and conſe- 
quently more manageable *. 
84. Were the Wittena-gemots then, may 
it be aſked, after this practiſe once began to 
| take 
buſineſs. Very ſoon after the union the Daniſh invaſions 
began, and conſequently the whole Anglo-Saxon polity 
continued much unſettled till the reign of Alfred; ſo that, 


all the circumſtances of the times thoroughly conſidered, 
it will be thought, I believe, that I have not much 
erred in placing the beginning of our ſending repre- 
ſentatives to the Wittena-gemot towards the latter end 
of king Alfred's reign — I muſt once more refer my 


reader to Mr. St. Amand's Elſay on the legiſlative powers 
who has particularly conſidered this matter, 


Q2 1 Gro- 
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take place, made up only of theſe deputies 
from the ſeveral tythings ? This I would by 
no means be thought to inſinuate; for as the 
original deſign of theſe delegations could be 
only to eaſe the remoter landholders, the 
bulk or meaner part of them from an atten- 
dance, which was now experienced to be de- 
trimental to their private affairs; the great 
officers of the kingdom, the Earls, the Bi- 
ſhops, the Abbots, and, in a word, all thoſe 
the affluence of whoſe circumſtances gave 
them more leiſure, and the nature of whoſe 
employments in the ſtate continually exerci- 
ſed them in the knowledge and practice of 
the cuſtoms and laws of the realm, all theſe, 
I fay, as formerly, fo did they till continue 
undoubted members of the great council; 
they had no plea to offer for their abſence ; 
for as they were not enrolled in any of the 
tythings, they had not, properly ſpeaking, any 
one to repreſent them. Nor, indeed, had 
the other landholders, as yet, fo entirely part- 
ed with their ancient privilege, but that they 
might all, and did all frequently appear in per- 
ſon in the Wittena-gemot as formerly, if 
the occaſion was of ſuch a nature as to ſeem 
to require their preſence, notwithſtanding the 
method which now began to prevail of ſend- 


ing 
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ing one or more of their tything to be their 
deputies; as may be concluded from the great 
numbers, which we read of as being preſent 
at ſome of theſe meetings. But ſo defective 
are the annals of thoſe times, that tis im- 
poſſible to ſay with any certainty, how far 
this method of appointing their repreſenta- 
tives was regularly obſerved by our ancient 
freeholders, or what limitations were * 
to ĩt. 

8 5. But, what 1s of the greateſt importance 
towards well underſtanding the hiſtory of our 
civil conſtitution in general, may we not go 
one ſtep farther ſtiff, and by a parity of rea- 
ſon conclude, when tradeſmen began to 
coaleſce and form trading communities, ſo- 
cieties, or burrows, that, as theſe were by 
the bounty of the King and other great men 
endowed with land, and governed exaQtly in 
the ſame manner as the landed-burrows or 
tythings were, that is, by their own proper 
officers choſen from among themſelves, may 
we not, I ſay, with a good degree of proba- 
bility conclude from hence, that theſe trad- 
ing magiſtrates likewiſe, whether Greves or 
Aldermen or by whatever other title diſtin- 
guiſhed, were permitted to appear for their 
burrows, and, together with the reſt of the 


L3-:: kingdom, 


| 
| 
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kingdom, to take care not only of the general, 


but likewiſe of their more particular concerns 


in the Wittena-gemot, or parliament as it 
was afterwards called by the Normans * ? 
That ſuch burrows there are at preſent, 
which enjoy this high privilege as it may 
now be well called, is certain; the great 
queſtion therefore is, upon what occaſion, 
and about what time theſe trading Burrows, 
thus privileged, firſt began to be formed? 
Our moſt learned antiquarians, I am ſenſible, 
are as much divided upon this point, as upon 
any other in all our Engliſh hiſtory. For my 
own part, however, uporf the moſt careful 
peruſal of the arguments which have been 
alledged both for and againſt their antiquity, 
upon diligently reflecting upon the nature of 
the old Engliſh conſtitution, and upon a ſeri- 
ous conſideration of the circumſtances of the 
times, I cannot but perſuade myſelf upon 
the whole, that there is ſufficient evidence 


to conclude, that the original of theſe trading 


ſocie- 


7 Grotius, in his treatiſe of the antiquity of the Ba- 
tavian commonwealth, obſerves it as one great difference 
between the Batavi, and other the ancient Germans : 
Quod Germani fine ullis urbibus vicos tantum habita- 
bant ; Batavis vero urbes conditas, ſtatim ex quo inſu- 
lam occuparunt, credibile eſt. — Quod ſi ita eſt, illud 


quoque conſequitur, cum oppida ſine magiſtratibus eſſe 


non 
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ſocieties can be found only in the days of Al- 
fred, and that from that period they began to 
enjoy the abovementioned privilege—But this 
is a matter of too great importance to be fo 
lightly diſpatched all at once, let us there- 
tore proceed to examine it with more accu- 
racy. 

86. The Anglo- Saxons, as has been already 
frequently obſerved, were formerly extremely 
averſe to trade; they looked upon it as be- 
neath the dignity of a ſoldier to condeſ- 
cend to practiſe the mechanic arts; none but 
a ſlave, agrecably to their notions of things, 
would ſubmit to do the work of other peo- 
ple. Neceſſity however, which makes even 
the harſheſt things palatable, at length got the 
better of their natural inclinations, and forced 
them into a very different way of thinking 
and acting. For as lands were now appro- 
priated to private perſons, and conſequently 
become eſtates of inheritance, it muſt needs 
happen in a long tract of time, thro' a va- 

riety 
non poſſint, eos magiſtratus in publicis conciliis, juxta 
proceres, maximam habuiſſe auctoritatem, & plebem 


(the commonalty of the town) agro colendo, paſ- 


cendo pecori, piſcationi quoque et mercaturae, & 
hinc cohaerentibus opiiciis intentam libenter curam reip. 


his, quos diximus, magiſtratibus reliquiſſe. 


1 Spelman's 
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riety of unavoidable accidents, that many even 
of the beſt and nobleſt families, the deſcendants 
of the original conquerors themſelves, would 
be reduced to great want and diſtreſs, unleſs 
they betook themſelves to ſome buſineſs for 
their ſupport ; for beg they could not, without 
throwing themſelves out of the protection of 
the laws, and being treated accordingly as va- 
gabonds. Such in particular was moſt mani- 
feſtly the caſe of thoſe great numbers of our 
brave anceſtors, who, having firſt ſettled them- 
ſelves in the north and middle of England, had 
the misfortune to be entirely deprived of their 
houſes and poſſeſſions in the Daniſh wars. 
Theſe all naturally fled for refuge and protec- 
tion into Weſſex, the only kingdom where 
thoſe mercileſs plunderers had not yet been able 
to fix a firm footing. But how were theſe poor 
creatures, thus deprived as they were of their 
own homes and eſtates, to maintain themſelves 
in their aſylum ? Protection, indeed, they had 
reaſon to expect from their generous country- 
men, but no hopes could they entertain, that a 


new diviſion of the land would be made in 
their 


1 Spelman's Life of Alfred, p. 114. Poſtremo Rex 
ſecum reputans, quantum regno detrimentum contige- 
rit inopia artificum et fabrorum, aeque ac eorum qui 


magis ingenuas artes profeſſi ſunt ; homines ejuſmodi 
unde- 
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their favour. Nor was there any ſtanding ar- 
my wherein they might be admitted to ſerve; 
for as a treaty of peace had been concluded 
between Alfred and the Danes, the public 
forces were immediately diſmiſſed to their 
own homes. Trade therefore was the only 
means left, from whence the greateſt part of 
theſe unhappy wretches might hope to draw 
a comfortable ſubſiſtence in this now well- 
regulated kingdom; and to betake them- 
ſelves to this, our hiſtory aſſures us, they were 
eſpecially encouraged by that truly great 
prince, under whoſe more immediate care 
and protection they had now thrown them- 
ſelves. For this wiſe King knew too well 
the immenſe advantages of trade to any king- 
dom, not to do every thing which lay in his 
power in order to promote its progreſs and 
advancement amongſt his ſubjects. To this 
purpoſe therefore he invited over foreigners 
from all parts of the continent, that they 
might inſtruct his people in thoſe arts and ſci- 
ences, with which they had hitherto been but 
little acquainted *: he encouraged them to 

come 


undequaque ad ſe arceſſivit. Adeo ut cum per alias 
gentes publicaretur quid requireret, qualique munificen- 
tia uſus eſſet verſus eos qui quavis facultate pollerent, 
ad aulam ejus cito convolarunt omnium ſtudiorum ad- 

venae, 
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come to him by large rewards, he gave them 
extenſive privileges, he endowed them with 
land to carry on their deſigns, and, that no mo- 
tive might be wanting to call forth and excite 
all their diligence and application, he cauſed a 
law to be made, which conferred the honour 
of King's-Thane upon thoſe merchants, 
who ſhould croſs the ſea three times at their 
own expence. Here then muſt we lay the 
firſt foundation of our Engliſh trade, at 
this time were ſown the ſeeds of that com- 
merce, which however ſmall in its begin- 
ning has ſince grown up, and extended 
its branches far and wide, overſhadowing 
the whole kingdom with its benign in- 
fluence. 

87. But there is another argument, which 
will not only induce us to place the beginning 
of our Britiſh trade about this time, but will 
lead us likewiſe to fix the origin of thoſe 
trading-burrows or ſocieties, which are the 
more particular ſubject of our preſent enquiry, 
to the ſame period. For tis, I think, uni- 

verſally 


venae, Galli, Franci, Aremorici, Britanni, Germani, 
F riſones, Scoti, Cambro-Britanni, aliique quam pluri- 
mi, quos dum regia benignitate, pro ſuis quemque me- 
ritis excepit, eadem opera patriam ctvibus in omni ar- 
tium genere peritis inſtruxit: illiuſque, eorum ope 

ructae, 
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verſally agreed, that Alfred divided the whole 
kingdom into ſo many landed-burrows or 
tythings, (no matter whether he was the firſt 
who did ſo, or whether he only renewed an an- 
cient conſtitution, which, thro' the confuſion 
of paſt times, had never been properly execu- 
ted) and that all the land-holders in the nation 
were obliged to belong to ſome one or other 
of theſe little communities, ſome few only 
excepted, whoſe numerous families were 
regarded in the eye of the government as di- 
ſtinct tythings of themſelves. By this means, 
therefore, every landholder became a ſecuri- 
ty to the ſtate for the good and orderly be- 
haviour of his children, ſervants, and tenants, 
as each tything was of its reſpective members. 
But let it be obſerved; that if we ſtop here, 
we ſhall ſoon perceive a manifeſt defect in the 
conſtitution itſelf. For this diviſion would 
by no means comprehend all the members 
of the commonwealth. What then was to 
be done with thoſe unhappy perſons, whom 
misfortunes, or other accidents 1n life had re- 


duced 


inſtructae, defectus ac ſquallores plenius atque maturius 
deterſit ac ſupplevit, quam tantulam unius hominis vi- 
tae portionem unquam fuille eitecturam quivis arbitra- 
retur. 


N. 


\ 
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duced to the neceſſity of having recourſe 
to trade for their ſupport? For as they 
had no eſtates in land, the greateſt part of 
them at leaſt, they could have no pretenſi- 
ons for being included in the landed-ty- 
things. Nor could they be looked upon 
as part of the families of the great men ; 
this their natural independance and equality 
one among another exempted them from; for 
this there could be no pretenſe ; they had 
not loſt their native liberty, tho' their mis- 
fortunes had deprived them of their ancient 
poſſeſſions, Were the tradeſmen alone then 
to be left at their own diſcretion under no 
legal reſtraint, and was the public to have 
no ſecurity for their good behaviour, as it had 
for that of all its other members? or, perhaps, 
more properly may it be urged, were they 
alone, in the eye of the law, ſet upon the ſame 
footing with vagabonds and vagrants; for as 
ſuch, we are told, were all thoſe regarded who 
were not enrolled within one of the tythings ? 

the very ſuppoſition is weak and abſurd. 
88, May we not therefore venture to con- 
clude, 


N. Bacon's Diſcourſe of the laws, etc. p. 50. Tis 
certain they had a court of Juſtice among them under 


one magiſtrate or head, whom they called Alderman 3 
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clude, that when the great prince, whom we 
have ſo often had occaſion to mention, divided 
the landed part of the kingdom into its ty- 
things, he at the ſame time likewiſe took 
an equal care of the commercial part, of that 
part more eſpecially, which had grown up, 
and now began to flourith under his own im- 
mediate nurture, inſpection, and good manage- 
ment? may we not by a parity of reaſon con- 
clude, that he would endeavour to unite the 
diſperſed merchants and tradeſmen together, 
and form them into regular bodies, ſocieties, 
or burrows as he had done the landed men ? 
This would not only be an eſpecial furthe- 
rance, to what he had ſo much at heart, the 
cultivation of trade and the mechanic arts a- 
mongſt his people, but by this means likewiſe 
the adminiſtration of the whole nation would 
become ſimilar and uniform, and the ſame 
kind of government run thro' the whole; 
each trading-burrow under its reſpective offi- 
cers becoming reſponſible to the law for the 
orderly and peaceable behaviour of its ſeveral 


members — The only queſtion therefore 
which 


this court was at the firſt holden twice a year, and was 
in the nature of a Leet with a view of Frank- pledge, 
Jexactly as the landed Burrows or Fythings] as may 

appear 
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now remains to be examined, is by what 
means theſe little ſocieties firſt obtained the 
privilege of ſending their repreſentatives to 
the Wittena-gemot ? For tho trade, from its 
firſt introduction into this iſland, was imme- 
diately perceived to be of the utmoſt conſe- 
quence to its well being, yet does not this alone 
ſeem to be a ſufficient foundation to entitle 
its profeſſors to the privilege we are now 

ſpeaking 


appear in the Caſes of Dorcheſter, Circeſter, and Don- 
caſter, in Alfred's time. LL. Canut. c. 44. Mirroir, 
Cap. 5. fect. 1. 
Brady, in his treatiſe sf Boroughs, p. 55. Even after 
the reign of Henry III. it appears from the ſheriff*s re- 
turn of the writs, that the ſame burrow did not conſtantly 
ſend members to every parliament. 1. For that many 
times there were no able fit perſons for that fervice to 
be found in the boroughs at the time of the return, 
(the choice being always made in thoſe days out of their 
own body, and not of foreigners and country-gentle- 
men) and 2. for that boroughs were ſo poor as they 
were not able to pay the burgeſſes their wages or ex- 
pences,—— No wonder, therefore, that in thoſe ancient 
times we find the leſſer boroughs fo full of excuſes, and 
ſo unwilling to ſend their repreſentatives to the Parlia- 
ments. For they could not, in thoſe days, look upon 
this privilege, as we now term it, in any other light, 
than as a heavy burthen, than as a ſore lett and inter- 
ruption to their ordinary buſineſs, which they ſhould be 
glad to get rid of at any rate, But would not this re- 
luctance in theſe burrows, this unwillingneſs to ſend their 
repreſentatives introduce with it great delays in parlia- 
mentary proceedings ? would it not be attended with 
much confuſion in the adminiſtration of public af- 


fairs 
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ſpeaking of. It could therefore be built upon 


no other foundation, it could be owing to no 
other cauſe, I think, than to their being en- 
dowed with poſſeſſions of land; this alone, 
agreeably to the genius of our ancient conſti- 
tution, would qualify them for the enjoy- 
ment of this privilege, (if perhaps it might 
be not more proper to ſay, it would of conſe- 
quence throw this burthen upon them) 

when 


fairs? would it not be the occaſion of frequent letts 
and impediments in the execution of the laws, as it 
would afford a ſort of plea or excuſe to ſuch burrows 
as were not preſent, for not furniſhing their quota of 
aids, ſcutage, etc. towards the public ſervice, under 
the pretenſe, that, as they had not given their conſent 
to the law, fo they were not included in it? And 
might not this very circumſtance, the neglect, I mean, 
of their proper attendance, yield the firſt occaſion to 
thoſe writs, which, We are told, began to be iſſued out in 
Henry III's time, directed to the ſheriffs of each county, 
commanding them to fummon the ſeveral burrows 
within their precincts to ſend their deputies with full 
powers to act in their names at the next Parliament, 
acquainting them likewiſe with the particular time, 
place, and occaſion of their mecting, that ſo they 
might have no excuſe at all for their non-appearance ? 
But be this as 1t will, at whatever time we date the 
origin of theſe trading corporations, thus much, I 
think, is indiſputable, that there is very little appearance 
of reaſon to conclude, that they were never repre- 
ſented in the ſupreme council of the nation till the lat- 
ter end of the reign of Henry III. For how can it 
poflibly be imagined, that the King would have di- 
rected his writs to have been iſſued out to theſe poor 

Burrows 
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when nothing elſe could, no not the conceſ- 
ſion 


Burrows to ſend their repreſentatives, (for poor many 
of them undoubtedly were even at that time) unleſs 
they had been accuſtomed to do ſo in the preceding 
reigns? The Burrows themſelves, tis moſt evident, 
ſought not this honour; on the contrary, they endea- 
voured to avoid it as a heavy burthen, and would much 
rather have made an intereſt to get themſelves excuſed 
from it; nor would forty or fifty poor members brought 
up to London, or to any other place where the Parlia- 
ment was to be held, againſt their own will and the in- 
clination of their conſtituents, be of any ſervice to the 
royal cauſe: ſo that it can by no means be conſtrued as a 
fetch of policy in the King or his council. Had, indeed, 
all the Corporations or Burrows in England in general 
been ſummoned at this time, there might have been ſome 
reaſon to conclude, that it was a novel conſtitution 
made to ſerve a preſent purpoſe; but this was not the 
caſe; for there are ſundry inſtances to be ſeen in 
Domes-day of conſiderable Burrows in thoſe times, as 
well as in our own, which never ſent their deputies to 
the Parliaments. Why then are theſe paſſed by, and 
the whole burthen and expenſe thrown upon many ſuch 
mean inconſiderable Burrows, as were not able to ſup- 
port the charge? There cannot, I think, be any other 
reaſon aſſigned for this material difference between 
them, than becauſe theſe more minute Burrows had of 
old time been accuſtomed to ſend ſuch repreſentatives 
(by vertue perhaps of the land they had been originally 
endowed with) and the others not. This is farther evi- 
dent from the complaint exhibited by the Burrow of 
St. Alban's againſt the ſheriff of Hertfordſhire, that 
tho* they, /icut caeteri Burgenſes regni ad Parliamenta 
regis cum ea ſummonirt contigerit, per duos comburgenſes 
ſuos venire debeant, frout totis retroattts temportbus ve- 
nire conſueverunt ; ; nevertheleſs, that the ſheriff of the 
county penitus recuſavit Burgenſes pracdictos praemunire 
| ; Cen 
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ſion, charter, or grant of the prince himſelf, 
much 


ceu nomina eorum retornare : from whence *tis moſt 
certain, that the Sheriff's precept was to warn ſuch 
Burrows, and ſuch only, as uſed to come to the Par- 
liaments afore-times, zotis retroaftis temporibus — But 
it has been frequently aſked, how comes it to paſs that 
no clear mention is made of the Commons, as conſtitu- 
ent members of our ancient Parliaments, before the 
latter end of the reign of Henry III? The teaſon is 
very evident, becauſe in reality there never was any 
ſuch diſtinction as Lords and Commons till about that 
time, the landholders, in general, being all equal to one 
another in their parliamentary capacity, and all alike, 
in the records of thoſe times, ſtiled Nobiles; Proceres, 
Magnates, and ſometimes by a more comprehenſive 
term Communitas regis (Vid. ſupra, p. 110. N. 2.) 
as tis undoubted from the earlicſt Latin compilers of 
our hiſtory, that the clergy in general were in thoſe 
times all equally ſtiled Praelati, tho* conſiſting of the 
ſeveral ranks or orders of Archbiſhops, Biſhops, Ab- 
bots, Priors, and Parochial Preſbyters. (See Spelman's 
Gloſſary, PRxxLAxTus.) In the Anglo-Saxon times 
every perſon, into whoſe hands the ſcale of juſtice was 
entruſted, was looked upon by them and eſteemed as 
more peculiarly noble, as one of the Magnates regni; 
and agreeably to this notion, the Decenner, or head of 
his Tything, (whether landed or trading) had the ſame 
diſtinguiſhing and honourable appellation of Alderman 
beſtowed upon him as the governor of the county him- 
ſelf had : nor was there, as far as I can find, any other 
difference between them, than merely in the extent, 
and perhaps duration, of their juriſdiction. The Go- 
vernor of the county ſeems likewiſe, ex officio, to have 
been a member of the King's Curia, which the other 
was not. (fee Spelman's Glaſſary, V. ALDERMA N= 
NUs.) The firſt diſtinction between Lords and Com- 
mons, the upper and lower houſe of Parliament, tis 

R probable, 
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much leſs of any of his ſubjects 3, It was 
in vain for the King to expect that trade 
ſhould flouriſh, unleſs he furniſhed thoſe, 
who applied themſelves to this way of 
life, with all the neceſſary means of carrying 
it on, unleſs he put it in their power to pro- 
cure themſelves proper utenſils, aſſiſtants, 
ſervants, etc. But this could not poſſibly be 
any otherways done in thoſe days, when 

money 


probable, was owing to the ballance of property, and 
conſequently of power, ſo much inclining, as it did, 
on the ſide of the members of the Curiae regis, the 
Pares regni, or lefſer ſenate, as we have above termed 
it (ſee p. 182. n. 1.) during the civil commotions in the 
times of our firſt Anglo-Norman princes. This greater 
ſhare of property made the members of this auguſt aſ- 
ſembly look upon themſelves as of a claſs ſuperior to the 
ordinary provincial Barons or Freeholders, and the re- 
preſentatives of the Cities and Burrows, and by degrees 
to ſeparate themſelves from them, and to {it in an- 
other room when they were to act together in Parlia- 
ment. — I would obſerve one thing farther, before I 
put an end to this long Note, that there does not ap- 
pear to have been any formal ſummons even to the 
Lords, or Pares regni, before the 49 Henry III. and that 
for the very ſame reaſon which we have already aſſigned 
in the caſe of the Burrows, becauſe they were to come 
to the Parliament /uo jure, by preſcription, and con- 
ſequently there was no occaſion for any ſummons. 
Theſe writs of ſummons to the Lords, the Free-hold- 
and the ſeveral Burrows acquainting them with the time, 
place, and occaſion of their meeting, did not proceed 
originally from the free motion of the crown, but 

ſeems 
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money was ſo extremely ſcarce, than by ſet- 
tling upon them eſtates in land; there 
is no doubt therefore but this was the 
very means which the King, as well as the 
other great men upon whoſe lands theſe 
trading-burrows were firſt formed, took to 
encourage the growth of trade amongſt their 
diſtreſſed countrymen 4. Here then muſt we 
place the riſe and origin of this privilege; it 

Was 


ſeems to have been forced from it, during the turbulent 
times above - mentioned. 

3 Temple's Miſcellanies, vol. 2. 254. Tam apt to think 
that the poſſeſſion of land, was the original right of e- 
lection or repreſentative among the commons, and that 
cities and burroughs were entitled to it, as they were 
poſſeſſed of certain tracts of land, that belonged or were 
annexed to them. And fo it is ſtill in Friezeland, the 
ſeat from whence our Gothic or Saxon anceſtors came 
[immediately] into theſe kingdoms. 

4 Our ancient burrows, tis true, moſt of them, in 
recompence for the land that was beſtowed upon them, 
uſed to pay an yearly acknowledgment to their patrons, 
or a fee-farm-rent, as it was termed, but this does not 
prove that the land they were endowed with was not 
properly their own, any more than the aekowledgment, 
ſometimes paid by the Thanes to their lords, prevented 
their Thaneland from being looked upon as free-land, 
which we are certain it did not. I believe, indeed, 
there may poſſibly be inſtances produced (as the pro- 
fit upon trade and commerce was ſoon found to be 
very great) of ſome of our Kings and greater land- 
holders ſetting up trading towns and focieties of their 

own ſervants and vaſſals, and in ſuch a eaſe they 
| 3 theme 
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was their being proprietors of land, which 
gave them an eſpecial right of being preſent at 
the Wittena-gemot, which reſtored them 
to their ancient privilege of being reſpected 
as proper members of the commonwealth, 
which intereſted them in the general laws 
which were to be made, the taxes which 
were to be levied, and the counſils which 
were to be entered upon. But as the land 
with which they were endowed was veſted in 
the whole Burrow or community, and not in 
any particular perſon or perſons, this very cir- 
cumſtance, together, perhaps, with the ſimilar 
practiſe of the landed-tythings at this time, 
muſt ſuggeſt to them the very method, which 
IS 
themſelves had all the tolls, cuſtoms etc. in their own 
right; but theſe are not the Burrows we are concerned 
with. Again, the Burgeſles of our towns, it has becn 
obſerved, are called in Doomſday the homines of the 
King, or of ſome other great man; but this only 
ſhews whoſe protection they were under, and is no in- 
fringment at all of their civil liberty. For ſo the 
Thanes themſelves were frequently ſtiled in thoſe times 
the homines of their lord, but *tis agreed on all hands 
that they were nevertheleſs freemen to all intents and 
purpoſes, and as ſuch had a voice allowed them in the 
ittena-gemot. — There are ſome towns in Doomſ- 
day, where the Burgeſſes are remarked to belong, or to 
be under the patronage of many difterent Lords, 
This might ariſe from two cauſes, 1, If the land, the 
Burrow was endowed with, belonged originally to dif- 


— perſons: or, 2. It might be cuſtomary for the 
ü great 
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is ſtill practiſed at this day, of ſending one or 
more of their body as their repreſentatives or 
procurators, to appear in their ſtead and act 
for them. As the tradeſmen were now be- 
come a diſtinct body of men in the common- 
wealth, diſtinct both from the proprictors of 
land as well as the Ceorls, had it not been 
for this method, they alone had been exclu- 
ded from the high privilege of giving their 
conſent to laws, which nevertheleſs they 
would have been obliged to obſerve as well 
as the reſt of their brethren 5. 

89. In ſupport of what I have hitherto of- 
fered upon this head, in ſupport at leaſt of the 


creat antiquity of theſe trading ſocieties, and 
of 


' 

great men of thoſe times, upon their manumitting their 
ſlaves, to get them admitted into ſome of theſe trading 
Gilds or Burrows for the cafier maintenance of them and 
their families; and conſequently theſe perſons would be 
ſill ſtiled the homines, or clients of their proper pa- 
trons and benefactors. 

5 Petyt's Rights of the Commons, p. 45. So juſt and ex- 
cellent was the ballance of the conſtitution of our legal 
government, in preventing any order or rank of the 
ſubjects to impoſe upon or bind the reſt without their 
common conſent, and in conſerving as it were an uni- 
verſal liberty and property to every "individual degree of 
men, from being taken from them without their con- 
ſent, as the County Palatine of Cheiter, ab antiquo, 
were not ſubject to ſuch laws, to which they did not 
conſent; for as well before the conqueſt of England, 
as after, they had their Commune Concilium, or court 
R 3 of 
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of their conſtant exerciſe of this privilege of 
ſending deputies to the Anglo-Saxon Wit- 
tena-gemots, may be, and frequently have 
been alledged the many mean and incon- 
ſiderable Burrows, which ſtill ſend members 
to our preſent parliaments : Burrows, however, 
which have made no figure at all ſince the 
conqueſt, and conſequently muſt have been 
in poſſeſſion of this privilege long before 
that memorable Era. But this argument 
js ſet in fo full a light by Mr. Lambard 7, 
that I don't in the leaſt doubt but it will give 
the reader much ſatisfaction upon ſo inte- 
reſting a point if I tranſcribe it for his peruſal, 
e Now as theſe written authorities do un- 
ce doubtedly confirm our affertion, of the 
* continuance of this manner of parliament : 
© fo is there alſo unwritten law or preſcrip- 
te tion, that doth no leſs infallibly uphold 
% the ſame, For it is well known, that 
«© jn every quarter of the realm a great 
* many Burroughs do now ſend Burgeſ- 
« ſes to the parliament, which are neverthe- 
tc leſs ſo ancient and ſo long ſince decayed 

and 


of parliament, by authority of which — the Abbots, 
Priors, Clergy, Barons, Knights, Eſquires, and Com- 
monalty, did with the conſent of the Earl make or ad- 

mit 


mit laws within the ſame etc. See likewiſe King's Vale 
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and gone to nought, that it cannot be ſhew- 


ed, that they have been of any reputation 


at any time fince the conqueſt: and much 
leſs, that they have obtained this privilege 


by the grant of any King ſince the ſame. 
So that the intereſt they have in parlia- 
ment groweth by an ancient uſage before 
the conqueſt, whereof they cannot ſhew 


any beginning. — Which thing is alſo con- 


firmed by a contrary uſage in the ſelf 
ſame thing. For it is likewiſe known, 
that they of ancient Demeſne do preſcribe 


in not ſending to the parliament: For 


which reaſon alſo, they are neither con- 
tributors to the wages of the knights there, 
neither are they bound by ſundry acts 
of parliament, tho' the ſame be generally 


penned, and doe make no exception of 


them. But there is no ancient demeſne, 
ſaving that only which is deſcribed in the 
book of Domeſday under the title of Ter- 
ra Regis, which of neceſſity muſt be ſuch 
as either was in the hands of the conque- 


ror himſelf, who made the book, or of 
| « Edward 


Royal of England, p. 9, 10, II. 


: Archaton. p. 257. 
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Edward the Confeſſor who was before 
te him. — And ſo again, if they of ancient 
te Demeſnes have ever ſince the conqueſt, 
* preſcribed not to ſend Burgeſſes to the par- 
“ liament, then no doubt there was a parlia- 
ce ment (in effect) before the conqueſt, to 
te which they of other places did ſend their 
te Burgeſſes 2. 

9o. Thus far this curious and diligent en- 
quirer; and with this ſo ample a teſtimo- 
ny, in favour of the opinion I am endea- 
vouring to maintain, might I now put an 
end to this diſcourſe, had I not ill ſome- 
thing farther to offer to the conſidering reader's 
examination upon the point before us; but I 
will endeavour to be as ſhort as poſſible, —It 


has 


* 


A 


To theſe arguments of our excellent antiquarian, 

J beg leave to add another of a ſimilar nature, which, 
I think, does little leſs than demonſtrate, that this 
cuſtom of ſending repreſentatives from ſome of our 
trading-burrows to Parliament was at leaſt more an- 
cient than 49 Henry III. There is ſtill extant, a- 
mongſt our old records, a writ dated 28 Edw. I. di- 
rected to the Bailiffs of Beverley, that they ſhould 
pay the two perſons, who by vertue of the King's 
ſummons had attended the Parliament at Weſtmin- 
ſter, rationabiles expenſas ſuas in veniendo ad ipſum, 
ibidem morando, & inde ad propria redeundo, prout 
alias in caſu conſimili fieri conſuevit. They are theſe 
laſt words which I chiefly inſiſt upon; for can it * 
| C 
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has long puzzled our Britiſh antiquaries to ac- 
count for it, how it comes to paſs that the 
Weſtern counties of the nation, Cornwall, 
Devonſhire, Sontrſetſhire, Wiltſhire and 
Hampſhire, for inſtance, ſhould ſend ſo ma- 
ny more of theſe Burrow-Repreſentatives to 
parliament than the other, no leſs rich, po- 
pulous and fertile, parts of the kingdom, the 
North and middle more eſpecially ? — But 
may we not, from what has been juſt now 
remarked concerning the firſt riſe of theſe tra- 
ding-Burrows, return a very eaſy and ready 
anſwer to this hitherto, I think, inſoluble queſ- 
tion? Nay, ſuppoſing our account of the origin 
of them to he true, it muſt neceſſarily have 
happened, as we find in fact it has happen- 

cd, 


imagined, that the writ would call a praCtiſe of little 
more than thirty years ſtanding (the time between 
40 Hen. III. and 28 Edw. I.) by the folemn name of a 
Cuſtom? ſurely nothing can be more contradictory than 
this to all our legal notions of this term (in which ſenſe 
only it can be here underſtood.) Nothing but continual 
and immemorial practiſe can eſtabliſh a cuſtom, ſo as 
to make it the foundation of a legal plea. Lis not un- 
likely, that there were other writs of this kind antecedent 
to this of 28 of Edward I. tho' they are now Joſt with 
multitudes of other of our ancient records, — ”T'is pro- 
bable, they were of the ſame date with the firſt writs 
of ſummons, of which we have already taken ſufficient 
notice, 


—  — 
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ed, nor could the event eaſily have been o- 
therwiſe; theſe Burrows muſt be found in 


the greateſt plenty in the kingdom of Weſſex, 


in thoſe parts of it more: eſpecially, ſuch as 


Cornwall, which were fartheſt removed 
from the all- conſuming depredations of the 


Danes, who had now gotten firm poſſeſſion 


of more than half the kingdom, and had 


particularly planted themſelves in the Nor- 
thern and middle parts of it. But how 


ſhould commerce be able to rear its head 
and flouriſh in the midſt of fire and ſword ? 
In Weſſex it was, where the great Alfred 


chiefly kept his court ; here it was, that his 


wiſe regulations firſt began to take place; to 


this kingdom the diſtreſſed from all parts, all 


- thoſe who had loſt their eſtates, and were 


deprived of their former habitations by the 
mercileſs Danes, naturally fled for refuge 
and protection; here were they firſt en- 
couraged to ſettle, and to apply themſelves 
to trade for their ſupport ; here then, we 
cannot but conclude, would be formed the 
greateſt number, as well as the moſt ancient 
of theſe trading Burrows; and here they 
are found in fat; for the ſingle kingdom of 


Weſſex (including the county of Suflex, 


which had been united to it more than two 
hundred 
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hundred years before the reign of Alfred) ſends 


more than one third of the Burgeſſes to our pre- 
{ent parliaments. — What better evidence than 
this can be demanded for the truth of the hiſ- 
torical account we have above given of their 
original ? However, as peace and tranquillity 
were by degrees eſtabliſhed throughout the 
whole country, as the court removed into o- 
ther parts of the kingdom, and the Danes 
were brought to acknowledge and obey Al- 
fred and his ſucceſſors as their lawful princes, 
and to ſubmit to ſuch new laws and conſtitu- 
tions as ſhould be impoſed upon them in the 
general aſſembly of the nation; Trade 
likewiſe advanced out of that obſcure corner 
of the realm, where it had hitherto lain 
hid as it were, and gradually diffuſed itſelf 
throughout the whole kingdom ; the mighty 
advantages of commerce not only to the tra- 
der himſelf, but to all other intcreſts of the 
nation, were ſoon perceived, and new Bur- 
rows every where, for this reaſon, formed 
upon the ſame plan; whilſt the old ones, 
many of them at leaſt, partly on account of 
their great diſtance from the uſual reſidence 
of our princes, and partly on account of the 
more commodious ſituation of the others for 
trade, neceſſarily ran to decay, tho' in ver- 


tue 
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tue of the lands they were endowed with at 
their firſt inſtitution, they were ſtill obliged, 
as formerly, to ſend their deputies to the ge- 
neral council of the nation. 

I have now gone thro' what I at firſt pro- 
poſed in writing this Eſſay; I have given the 
Reader a general hiſtorical view of the an- 
cient Anglo-Saxon ſyſtem of govenment both 
in Germany and England — an imperfect 
one, indeed, in too many reſpects, the beſt 
however I was able to collect from thoſe few 
ſcattered hints, which are left us of this poli- 
ty in the more ancient authors, or from 
thoſe confuſed and jarring accounts, which 
are to be found of it amongſt our modern 
antiquaries and hiſtorians. What breaches, 
what innovations were afterwards made in 
this conftitution, eſpecially upon the Norman 
invaſion, what changes it has fince underwent, 
and by what ſteps it gradually arrived at that 
high pitch of perfection which it enjoys un- 
der the preſent happy eſtabliſhment, may be 

perhaps the ſubject of our future enquiry. 


"BY 8 4 


A ons, Francs and Lombards, 14.7. n. 

ADAM, of what nature the authority was, which he 
had over his children, 85. 
— his authority purely perſonal, 87. could not be 
delegated to another without the conſent of his fa- 
mily, 88. 

ADULTERY ſcarcely ever heard of in Germany, 20. 

Alp a concomitant of Feudal tenure or knight's ſer- 
vice, 145. n. 

ALDERMAN OF THE CounTy, who peculiarly ſo 
{tyled, 161. See EALDORMAN. 

ALFRED reſtores the Anglo-Saxon conſtitution ruined 
by the Daniſh wars, 232. 

—— in what ſenſe he may be ſaid to have firſt divided 
England into counties, 233. 

—— rather reſtored the old conſtitution, than modelled 
the kingdom anew, when he divided it into Try- 

things, Hundreds, and Tythings 237. n. 

A great encourager of Trade, 249. 

ALLopiar LAND, what it was, 104. & n. 1. 

AMBACTI, the fame with thoſe whom Tacitus calls 
comites, 38. 

— cdthe ſignification of the word, 38. n. 5. 

AMBACTMEN „ to be ſtill T in Flanders and Ger- 
may, 39. 

AMPHICTYONIC COUNCILS of the ſame nature . 

the 


BBOTS had their Thanes among the Anglo-Sax- 
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the general aſſemblies of the ancient German ſtates, 
3. n. 

Av GLES, from whence originally deſcended, 5. 

—— why ſo called, 4. n. 2. 

ANGLo-SAXoNs deſcribed by Tacitus under the gene- 
ral name of Germans, 8. 

—— Their Government in Germany to be learned from 
Roman and other foreign Authors, 14. 

—— "Their Government in Britain may in ſome meaſure 
be collected from what it was in Germany, 13, 95, 96. 

——- Their Government till attended with ſome ob- 
ſcurity, 14. 

—— From what Countries they removed immediately 
into Britain, 8. 

ANGLo-SAXoNs probably divided their conqueſts by 
lot, 101 N. 

—— very fond of War, 102. had acontempt of Agri- 
Culture, ibid, 

—— their manner of letting their lands, 103. 

w— their native Freemen all alike noble, 111. n. 2. 

— Every native freeman judge of his own family and 
dependants, 151. 

—— Not made ſlaves to their Generals by their own 
Conqueſts, 206, 207. 

——— punctual in the adminiſtration of juſtice, 230. 

ANTRUSTIONES, who they were, 125 n. 

APPEALS lay from the inferior courts of juſtice to the 
ſuperior, 236. 

— lay from all the provincial courts, in certain in- 
ſtances, to the Senate and Wittena-Gemot, 236. 
ARIMANNI amongſt the Lombards, of the nature of 

the Anglo-Saxon Ceorls, 117. n. 4. 

Ar1sTOTLE, the manner how he begins his books of 

Politics, 17. 

ARMIEs, how the German, Roman, Jewiſh, Franc 
and Tartaric were, probably, originally modelled, 55, 
56. | 

13 GENERAL of each of the German ſtates 
conſtituted, 61, Their intent and expediency, 15 

| | 0 
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Who had a right to be preſent at them, 62. The 
ſovereign legiſlative authority of each ſtate lodged in 

them, 62 — 67. Like the popular aſſemblies of 
Greece and Rome, 66. The dernier reſort of juſt- 
ice, 67. Inconveniencies attending them, 69. All 
the members of theſe aſſemblies equal to one another, 
v3; | 

ASSEMBLIES GENERAL of two or more of theſe ſtates 
ſometimes convened, 78. n. 1. No difference, but 
in the number of members, between theſe and the 
general aſſembly of each particular ſtate, ibid. 


B. 


BaRoxs of the Normans like the Anglo-Saxon Thanes, 
142. n. 


— Judges of their own families and dependants, 
153. n. . 

Rs x courts of the ſame nature as the Hall-motes 
of the Anglo-Saxon Landholders, 152 & n. 

—— all the native freeholders in the nation ſometimes 
ſo ſtyled, 153. n. 

BENEFICEsS amongſt the Anglo-Saxons, what were ſo 
called, 131. 

—— the ſame in general as Thaneland, 132. See 
THANELAND. | 

—— Lay and ecclcſiaſtical of the ſame nature formerly, 
132, 134. n. 138. 

— Muratori's definition of them, 133. n. 3. 

— not held by military ſervice, 134 n. Given for 
paſt ſervices, 132. And therefore free from all fu- 
ture ſervice, ibid. very difterent from the Fees or 
Feuds of later ages, 135. n. 

—— Even before the Conqueſt ſometimes deſcended 
from the father to the ſon at the will of the Donor, 
as upon the Continent, 137. n. 

—— Sometimes given in perpetuity before the conqueſt, 
132. | 

. held by Women, 133. 

Governments 
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— Governments of provinces, towns and caſtles fo 

Ryled, 138. 

BisHoePs had their Thanes amongſt the Anglo-Saxons, 
Franks and Lombards, 147. n. 

BisHop of the Dioceſs preſided in the County-court 
with the Governor, 160. 

—— In ſome meaſure ſubject to the Wittena-gemot, 

188 & n. 3. 

Bock LAND, amongſt the Anglo-Saxons what ſo call- 

ed, 103, 104, 107. | 

properly allodial, 104, 107. the meaning of the 

word, 108. | 

— Poſſeſſors of it alone elected into offices, 

Io. 

W all naturally equal as to juriſdiction, 

85 —87. Reaſon of the reſpect payed to the eldeſt, 

85. 

8 attacked by the Scots and Picts, 94. 

BUR ROWwS, or BoRows in Kent, the ſame with what 

are called Lythings in the Weſt of England, 236. n. 

the meaning of the Word, ibid. 

BURROWS-LANDED their original, 236. 

BuRRoOWS-TRADING firſt formed in the time of Al- 

fred. 247, 251. 

—— governed, as were the landed-burrows, 245. 

endowed with land upon their firſt erection, or inſti- 

tution, 258. about what time and upon what occa- 

fion firſt ſent their repreſentatives to the Wittena- 

gemots, 254, 255. The ſame BuRRow did not 

always ſend members to every Parliament, 254 n. 

becauſe not always able to pay them, ibid. Lam- 

bard's opinion, that they ſent their repreſentatives 

long before the Conqueſt, 262. An argument 

for the antiquity of their ſending repreſentatives 

drawn from the words of the writ directed for the 

payment of their members, 264. n. Why more 

of theſe parliamentary BukRows are found in 

the Weſt of England, than in other parts of it, 

265. 

BuRGEsSSEsS, 
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BuxGessts of corporations ſometimes called in 
Domeſday Homines Regis &c. this phraſe explain- 
ed, 260. n. 


C. 


CATTLE the only riches of the ancient Germans, 24, 
42. 

CELTIC NATTO&s all governed in the ſame manner, 
18. n. Their cloathing in the time of Tacitus, 24. 
n. 2. | 

Ceokts or CHuRLs were not originally deſcended 
from the Anglo-Saxons, 111. were freed-men 
and their poſterity, and part of the natives of the 
conquered country, 113, 114. rented the lands of 
the Anglo-Saxons, 106, 114. Not regarded as 
members of the community by the ancient Ger- 
mans, 114, 174. Had no hand in the adminiſtra- 
tion of the public at firſt amongſt the Anglo-Saxons, 
110, 174. Free as to their perſons, 110. Their 
circumſtances and condition by what degrees altered 
in England, 110, 111, 115. The only Farmers of 
the times, 116. n. About the time of the Conqueſt 
pretend a right to the lands, which had been long 
rented by their families, 116. n. 4. the ſame in ge- 
neral as our ancient ſoc- men, or the Langobard Ari- 
manni, 117. n. 4. What entitled them to the pri- 
vileges of the King's Thanes, 116. Whether it 
was neceſſary they ſhould poſſeſs a certain quantity of 
land before they could be entitled to the privileges of 
the other landholders, 174. n. | 

CHARTA MAGNA, what was the chief uſe and deſign 
of it, 145. n. 

CimsR1I, the Germans deſcended from them, q. n. 
Ihe Reaſon of their name, ibid. 


CLANS of Scotland like what the ancients called tribes, 


88. n. 1. . : 
CHESTER-COUNTY its political conſtitution, 261. n. 


* 
8 CLAROTAE, 
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CLAROTAE ſlaves, who, 23. 
CLERGY preſent in the Anglo-Saxon Wittena-ge- 


mots, 168. n. formerly all of them in general ſtyled 
PRAELATI, 257. n. 

CoLoNIEs generally introduce the ſame kind of go- 
vernment, as they have been uſed to live under in their 
mother country, go, 91. 

—— their new Conqueſts divided according to the mo- 
del of their army, 91, 100. 

ComiTEs or COMPANIONS, the ordinary attendants 
of the old German princes ſo denominated, 30. al- 
ways choſen from the native freemen of the count- 
ry, ibid. tho* no particular deſignation of them, 33. 
A general deſcription of them, 30. their number 

| uncertain and arbitrary, 33. A conjecture concern- 

Wl ing their original German name, 38. How Taci- 

tus came to give them the name of ComiTEs, 36. 
n. 1. In ſome reſpects like the Roman CLIEN TES, 
38. n. 4. and probably to be found in moſt other 
ancient ſtates, 38. | 

Commons, why no mention made of them as diſtin 

from the Lords or Peers of the realm, till after Hen- 
ry III. 257. n. how this diſtinction between upper 
and lower houſe, Lords and Commons, roſe at firſt 
2 8. II. 

Co 5 QUERORS get no power by conqueſt over thoſe 
who conquer with them, 208. Te 

ConsTITUTION | ECCLESIASTICAL, view of the 
Anglo-Saxon, 227 — 229. 

ConsTITUTION in general overturned during the 
long Daniſh wars, 231. 

CoRTEs in Spain and Portugal like the Anglo-Saxon 

Wittena-gemots, 198. n. 

CounTIEs, or ſhires, how firſt formed, upon the 
Anglo-Saxons dividing their conqueſts, 100. aſcer- 
tained by king Alfred after the Daniſh wars, 233. 
divided into Trythings or Laths, Hundreds and Ty- 
things, ibid. general mectings of them for what rea- 


ſons eſtabliſhed, 1 54. 


CounTy- 


CounTy-CovurrTs, the buſineſs uſually tranſacted in 
them, 156, — 158. 236. 

ho were obliged to be preſent at them 155—157. n. 
166. n. 235. 

— the order and method of tranſacting buſineſs in 
them, 157. | 

—— like the French provincial parliaments, or the 
Cortes of the different kingdoms of Spain, 159. n. 

CounTIEs divers of them ſometimes met together on 
extraordinary occaſions, I 56. n. 

CounTlIEs, the Governors of them had their Thanes, 
as the princes formerly in Germany, 147. Styled 
Ealdormen in their own language, and Principes in 
Latin, 120. n. 2. 147+ Extent of their power and 
Juriſdiction, 162. preſided in the County-courts, 
160. Their power in England leſs than it had been 
in Germany, 147- Nominated by the King, 
tho* probably with the approbation of his Councils, 
163. 

Corky, the King's. See SENATE. 

CourTs PROVINCIAL in England their eaſe to the 
ſubject, 236. n. 

CRowWN or ENGLAND, in what ſenſe hereditary, 
200, & n. In ſome ſort elective after the Unio 
199. who might be elected to it, 198. n. Not he- 


reditary in Spain upon the firſt ſettlement of the 
Goths in it, 198. n. 


CusToMs not to be condemned, becauſe not agreeable 
to thoſe of our own times, 26. 


CyNninGs-HOLD, the Kings Deputy General of the 
army ſo called, 213. n. 


D. 


DEMEsNEs, or Lord's land, what fo called, 105. 
DEmocRACY, the different States of Germany under 
one, 62, & n. 71. 
DkEroriks or repreſentatives ſometimes allowed in the 
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general aſſemblies of the German ſtates, 64. n. 5. 

DRurps had probably no ſhare allotted them in the 
annual diviſion of the German territory, 52. Main- 
tained at the public charge, ibid. Their office as 
prieſts, ibid. probably of the chief nobility of the 
country. 72. preſided in the general aſſemblies of 
the German ſtates, ibid. 

DRupks amongſt the Francs the ſame as the Thanes 
of the Anglo-Saxons, and the Valles of the Francs 
and Lombards, 128. n. 


EarnoRMEN amongſt the Anglo-Saxons, who, and 
what ſort of officers, ſo called, 107. The common 
and only title of all civil magiſtrates, 220. n. 257. n. 
ſometimes ſtyled in Latin PRINCiIPEs, 120. n. 2. 

ECCLESIASTICAL CoNSTITUTION of the Anglo- 
Saxon Church, 227 — 229. 

EBERT elected to the kingdom of Weſſex, 198. 

EO vr, a plan of its ancient civil government, 92, n. 1. 

ENT AILs firſt law of, made by King Alfred, 108. 

ESCHEAT a concomitant of Feudal Tenure, 145. n. 

E8TATES PERSONAL amongſt the old Germans de- 
ſcended to all the children, 107. As did Es- 
TATES IN LAND amongſt the old Anglo-Saxons, 
unleſs otherwiſe diſpoſed of by will, ibid. 

ESTATES, all originally held alike by the Anglo-Sax- 
ons, 169. not of the King, 204 — 208. but of 
the community or kingdom, 209. No ſmall free- 
holds in thoſe Days, 169. n. Many of the Anglo- 
Saxons deprived of theirs, during the long Daniſh 


wars, 245, 248. 
F. 


FamiLY, every free native Anglo-Saxon judge of his 


own, 150. | 
FAmiLitg 


- 
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FAMILIES, thoſe of the members of the leſſer Senate 
looked upon in the eye of the law as ſo many Ty- 
things, 251. 

FATHERs OF FAMILIES amongſt the old Germans, 
all of them governors of their own houſholds, 17, & 
n. 2. Not called to an account by the public, tho' 
they killed their ſlaves without cauſe, 18. Puniſhed 
their wives for adultery themſelves, without bringing 
them to a trial, ibid. Owed this power to that ſtate 
of freedom, in which nature originally placed them, 
26. had no right to judge one another but from mu- 
tual conſent, 27. 

FEORM or FARM, the original notion of this word, 
107. paid by the Ceorls to their landlords, ibid. 
When turned into a ſum of money, 106 n. 4. 

Fet-FaRm-RENT, nature of that formerly paid by 
our Burrows to the King and other great men, 
259. n. 

F _ Sir Henry Spelman's definition of it, 132 n. 3. 

FEU DAL TENURE, that the eſſence of it is to be he- 
reditary, 133. Fees or Knights fees hereditary, 
their origin and progreſs upon the continent, 1 36. 
n. I. 138 — 142. 

Fees about what time they began to be generally re- 
ceived in England, 136. n. Would be particularly 
propagated in new Conqueſts, 142. A natural and 
eaſy deduction of the burthens or concomitants o 
them, 142 — 145. n. 

FeopaAL Law its origin, 142. 

FipELEs, the Thanes of the Anglo-Saxons, the 
Drudes, Leudes, Vaſles, and Antruſtiones of the 
Francs and Lombards ſo denominated in the latin of 
thoſe times, 128. n. 

FiELDs of MARCH amoneſt the Francs like our An- 
glo-Saxon Wittena-gemots, 100. n. 4. 

Fines formerly impoſed for all crimes except treaſon 
and adultery, 58. 

FOLC-LAND, 107. n. 5. See QUTLAND, 

8 3 For e- 
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FoLc-MoTE, not diſtin& from the ſhire-mot or com- 
mon general meeting of the county, 155. n. 

FRANCS, a model of theirmilitia, 55. n. 3. their man- 
ner of dividing their booty and the land they had 
conquered, 100. n. all of them in general eſteemed 
noble, 110. n. 2. their civil polity compared with 
that of the Anglo-Saxons, 170. n. 

FREEMEN, all ſuch, if native Anglo-Saxons, had a 
right to be preſent at the general aſſembly of their 
ſtate, 62. at that time all of them in a ſtate of equa- 
lity with regard to each other, 71. Such only al- 
lowed to bear arms in the ancient German armies, 
68. Copartners in the expedition againſt Britain, 
99. and proprietors of it after its conqueſt, 98. for- 
merly all noble alike, 1 10. n. a. their numbers in 


the Anglo-Saxon times not to be eſtimated from their 


numbers at preſent, 172. n. | 
FRILAZIN, who ſo denominated by the Anglo-Saxons, 
114. n. I. 
Future HAPPPINESss, efficacy of the belief of this 
principle upon the old Northern armies, 10. n. 2. 


G. 


GAmiNnG, the ancient Germans exceſſively addicted 
to it, 112. n. 1. 

GAR DIN OI amongſt the Spaniſh Goths like the 
Thanes of the Anglo-Saxons, 1 30. n. 

SGAsINPDII amongſt the Lombards like the Thanes of 
the Anglo-Saxons, 129. n. 

GAUL in what manner divided amongſt the conquering 
Francs, 100. n. 

GRnNERALISSIMO, reaſons for appointing one over 

the ancient German armies, 74, 75. was elected in 

a general iiſembly of the whole people, 66, 74, 192. 

and ſometimes, perhaps, appointed by lot, 75. n. 

his power and office, 75, 76. His revenue, ibid. 

political reflections upon the conſtitution of this ma- 

giſtrate, 
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giſtrate, 76 — 78. Reaſons for continuing him 

for life in England, 193. 

GERMANY, its extent in the writings of the ancients, 
8. n. 5. Its different ſtates all governed in the ſame 

manner, 9. A general character of its inhabitants, 
ibid. never conquered by the Romans, 11. 

GERMANS, from whence ſo called, 9. n 1. Igno- 
rant of letters, 13. n 2. did not live in towns, 16. n. 
married but one wife 19. good to their ſlaves, ibid. 
carried their old form of government with them into 
their colonies, 12. Gold and filver in no eſteem among 
them, 24. Had no eſtates of inheritance, 42, 43. 
A deſcription of their houſes or dwellings, 44. very 
grateful to their benefactors, 48. Freemen all ſol- 
diers, 54. a deſcription of their militia, 55. under 
the, ſame officers both in peace and war, 100, 101. 
No diſtinction of rich and poor among them, 112, 
113 n. all of them originally divided their Con- 
queſts into Counties, Trythings, Hundreds, Ty- 
things, or ſome ſuch-like diviſion, 238 n. | 

GoVERNMENT, plan of the ancient GERMAN truly 
excellent, 80. founded upon the principles of natu- 
ral liberty, 81. and ſprang from the original conſti- 
tution of things, 82. very agreeable to the Moſaic 
account of the origination of the world, 83. 

GovERNMENT Civil can be founded only in the con- 
ſent of the governed, 88. 

GRAPHIONES amongſt the Lombards, who fo called, 
I 60. n. 

GRAVE, meaning of the word, 36, 


H. 


HALL-MOTE, what amongſt the Anglo-Saxons, 152. 
Appeals from it to the ſhire-mot allowed, 156. 


HEenGisT, Commander in chief of the Saxons and their 


allies, who conquered Britain, gg. 


84 — had 
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—— had no power to alter the ancient form of govern- 

ment, 96. 

— not called King *till ſome years after his arrival 
in England, 193 n. 

——- commanded a volunteer army of Freemen, 195. 

HER AcLiTvus, his notion of what was the moſt valuable 
ſkill in politics, 80. 

HRERETOCH oF THE CounTY, who he was, 161. 

HERE TO GE or General of the Public, an elected and 
temporary officer, 192. 

HoMAdE a concomitant of Feudal Tenure, or Knight's 
ſervice, 143. n. n 

Hops of Tartars, of the ſame nature as tribes, 88. 
n. 1. 

HousEHOLDERS, after the reign of Alfred, reſponſible 
to the public for their families and dependants, 
234. | 

Re its Leader, 5 5. our counties divided into 
them, 233. A conjecture concerning their original, 
101. probably known in England before the time of 
Alfred, 238 n. as likewiſe in Italy and France, 
239. n. X 

nenn its inſtitution and buſineſs, 235, 
236. who owed ſuit to it, 235, n. Had its own 
head or preſident elected out of the Hundred, 
235. | 

Hu 3 German brought fortunes to their wives 
upon their marriage, 20. as formerly, tis probable, 
did the huſbands of all nations, ibid. n. 8. 

Hy MNs, the ſubject and intent of thoſe compoſed by 
the old German Bards, 10 n. 2. The only annals 
or records of the Germans, 14. n. 


I. 


IpLENEss, formerly looked upon as a mark of lib 
ty and nobility, 22. | 


IxLAxp amongſt the Anglo-Saxons, what, 105. 


Jupo Hebrew his office and power, 75. 


Jos- 
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JusTICES ITINERANT, ſome account of their firſt 
inſtitution upon the continent, and in England, 161. 
162 n. 184 n. 

JuTEs, from whence originally deſcended, 5. The 
ſame with the Goths, 4. n. 


K 


KinG, this title could not give Hengiſt any new 
power over his own countrymen and partners in the 
expedition, 194. Conjectures concerning Hengiſt's 
firſt aſſuming this title, 194 n. By what means 
the KINGLY power came to encreaſe in England, 
I 64. | ; 

Kings ANGLo-SAXoN under certain reſtrictions di- 
ſpoſed of their kingdoms by will, 201, 202 divided 
the conquered lands amongſt their countrymen, not 
as their own property but as chief magiſtrates of the 
commonwealth, 204 — 207. at what price their 
lives were eſtimated, 211. Account of their power 
and prerogatives, 213 — 218. and of their revenues, 
219. their power could not be great, becauſe their 
revenues but ſmall, 220. ſeem to have diſpoſed 
of the governments of the counties, 137 n. 163. 

KinGpomM, how it came at firſt to deſcend from fa- 
ther to ſon, 196. the Anglo-Saxons diſtinguiſhed be- 
tween it and the King, 210 — 212. as did the old 
Francs, 211. n. 

Kings - CourT, the Anglo-Saxon Senate, as diſtinct 
from the Wittena-gemot, ſo called, 181. Sce SE- 
NATE. 

KinGLY government hereditary in two ſtates of old 
Germany, 78. n. 

RIN OGL power encreaſed with the vices of mankind, 
215. n. what it was amongſt the Lacedemonians, 
216. n and amongſt the Romans, 217. n. 

Kn1GaTs made by the ſuperior Clergy in the Anglo- 
Saxon times, 221. n. 

KNICOCEHT'e 


— ABS Rr 
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KniGHT's SERVICE, what it was, 142. n. an account 
of the origin of its burthens and abuſes, ibid. 


L. 


LACEDEMONIAN kings, the nature of their govern- 
ment, 60. n 5. 

Lanps amongſt the old Germans cultivated by ſlaves 
and freedmen, 25. 

in Germany always remained in the community, 
109. upon the conqueſt of Britain divided amongſt 
the individuals, 98, 241. in what manner divided 
amongſt the proprietors, 99. all conveyances of it 
regiſtred in the county-courts. 157. | 

Land ſettled upon trading-Burrows at their firſt inſti- 
tution, 259. and this was made the foundation of 
their ſending repreſentatives to the Wittena-ge- 
mot, 255. 259, n. 

LANDHOLDER, every native Anglo-Saxon judge of his 
own family, 150, 152. n. This power ſomewhat 
reſtrained after the reception of Chriſtianity, 151. 
all obliged to be preſent at the county-courts, 157 n. 
166 n. 238. amongſt the Anglo-Saxons all ori- 
ginally equal, 168—170. By the laws of Alfred 

were all obliged to belong to ſome tything, 233. 

LAanDIRECTA, what it was the Anglo-Saxons called 
ſo, 210. n. 

LANGOBAR DS or LouBAR ps, all noble alike, 110. 
Reaſons of their making them a king, 194. n. 

LaTHs or trythings, ſome of our countries divided 
into them, 23 

Laws, preambles to the old Anglo-Saxon ones how to 
be explained, 184. Thoſe which go under the 

name of Edward the confeſſor of what authority, 


LEGISLATIVE or SUPREME POWER, where lodged 
in the antient German ſtates, 62—65. 

Lkupks among the Lombards and Francs, like our 

Anglo-Saxon IThanes, 125. n. 

| LiBERTY 
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LIBERTY the baſis of the antient German conſtitu- 


tion, as tis of the preſent happy eſtabliſhment, 81, 
82. 


Lors, in what manner made uſe of by the old Francs 


in dividing their booty and the conquered land, 
101. n 


LokD, origin of the word, 221. n. 
LoRDs or peers had no particular ſummons to the 


parliament till aſter 49 Henry III, and the reaſon of 
it, 258. n. 


M. 


Marks among the Lombards of the ſame nature as 
our Shire-mots, 1 56. n. 

MARRIAGE a concomitant of feudal tenure, 144. n. 

M ass-THANEs, incumbents of eccleſiaſtical benefices 
formerly ſo called, 132, 133. 

Mayors OF THE PALACE under the old French 
kings choſen by the people, 78. n. 

MecnHanic ARTS held in contempt amongſt all na- 
tions of the antient world, 22. 

MicRaATIoNs, reaſons of them in the firſt ages of the 


world, 6 n. 3. the manner of making them among 
the nonkern nations, 66. n. 1. 


Mrss1 REGIs, amongſt the Francs and Lombards who 
ſo called, 161. 

MonaARcH of the Anglo-Saxons, during the Heptarchy, 
elected M an univerſal aſſembly of all the ſeven 
ſtates, 223. His authority and prerogatives, 225. 
A liſt of theſe monarchs, 224. n. 

MorTGaAGts of land uſually regiſtred in the county- 
courts, 157. 

Mos Ac HISTORY verifyed upon a view of the an- 
cient ſyſtems of government, 83, 92, 93. A plan 
of Government deduced agreeably to it, 85. 


NarTiou 


* n * 
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N. 


NaAT1oN, the original meaning of this word, go. n. 

NoBLE, native free-born Anglo-Saxons all ſo, 1 1 1. n. 2. 
168, 257. n. 

Nosit1iTy, what ſort of notion the antient Germans 
had of it, 47, 48. 

——Socrates's notion concerning it, 49. No ſanction 
for indolence and luxury amongſt the old Germans, 
50. Not ſuperior to the other native freemen, when 
met together in their - general aſſembly, 71. Not 
hereditary amongſt the old Anglo-Saxons, 169. 

NoRFOLK, only Ixvi landholders in it at the making 

of Domes-day, 169. n. 

Nox MANDY, upon conqueſt honeſtly divided amongſt 

the ſoldiers of Rollo, 100. n. 


O. 


OATH or FIDELITY, nature of that taken by the 
Anglo-Saxons to their prince, 212. 

OFFicErs and dignitaries of the kingdom always 
members of the Wittena-gemot, 244 

OuTLAnps or UTLANDs, what ſo called by the An- 
glo-Saxons, 105. the ſame in general with what the 
Normans called feodal land, 107. in what manner 
diſpoſed of by the Anglo-Saxons, 105, 130. part of 
it parcelled out into benefices, 131. | | 


P. 


Pacus, a German one what, 14. n. like our coun- 
ties or ſhires, 16. n. each of them in ſome meaſure 


an independant ſtate of itſelf, 16. 57. 
PANAGLICUM, the general aſſembly of the Heptarchy 
ſo called, 220. its office and juriſdiction, 221. its 


conſtituent members, 222. 


PAN A- 


rr 


N 28 5 

PAN ATHENEA of the ſame nature as the general aſ- 
ſemblies of the ancient German ſtates, 93. n. ſuch | 
likewiſe were the PANEGYRE1s of Egypt, 92, n. 

PARLIAMENT, a conjecture how it came to be di- 
vided into two houſes, 258. n. 

PEtRs OF THE REALM, the members of the leſſer 
ſenate or the king's court probably firſt ſo entitled, | 
182. n. | 

PLEBEs, what we are to underſtand by this term when 
applied by Tacitus to the German government, 175 
— 177. 

Paas ATI, ſometimes made the general title of all the 
clergy, 257. n. | 

PRINCES OF PROVINCES, their authority amongſt 

the old Germans, 29. called Forſte in the language 
of their own country, 28. and moſt commonly kings | 
by the Romans, 29. how aſſiſted in the adminiſtra- 
tion of their territory, 30. always attended and 
guarded by their companions, 31. Honorary ones, 
how ſupported and maintained, 35 n 3. 48, 49- 
annually divided the territory of their province, 41. 
Reaſon of making this diviſion, tbid. n. 1. did not 
act arbitrarily upon theſe occaſions, 45, 47. politi- 
cal obſervations upon theſe annual diviſions of the | 
territory, 45, 46. Generals of the forces of their | 
province, 52. Preſidents of the provincial aſſem- 1 
blies, 57. Their revenues, 58. Their office for i 
life, 60. might marry two or more wives, 57. elect- 
ed in a general aſſembly of the nation, 66. ac- 
countable to the ſame aſſembly, ibid. conſtituted a 
ſort of ſenate or ſtanding committee of the whole 
ſtate, 69. not ſuperior to other freemen in the ge- 
neral aſſembly, 72. 

PROPERTY the true and natural foundation of power, 
62, 98. 

. of land, and non-proprietors, the only 
political diſtinction amongſt the Anglo-Saxons, 171. 

PROVINCE, the ſoldiers of each fought together, 54. 


* 
3 


RACHIu- 
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RACHIMBURGI11 amongſt the Saliens, who ſo called, 
161. n. | 

RELIEF, a concomitant of feudal tenure, I 44. n. 

REL1G1ON fell under the conſideration of the Anglo- 
Saxon Wittena-gemot, 188. 

REPRESENTATIVES, our preſent cuſtom of ſending 
ſuch to parliament, how, probably, introduced, 237. 
firſt practiſed about the time of Alfred, 242. n. 
from trading-byrrows, about what time and upon 
what occaſion admitted, 255. originally choſen out 
of thoſe, who belonged to the Burrow, 254. n. more 
ancient, than 49 Henry III, 255. n. undoubtedly 
before the conqueſt, 262. : 

RETALIATION, law of it explained, 58. n. 3. 

R1cosHoMEs of Spain like our Anglo-Saxon Thanes, 
131. n. 

Ro * Lo honeſtly divides Normandy among his Soldiers, 
IOO. n, 

RoMANSs their character from an epiſtle of Mithridates, 
11. n. 3. 

their DIS before Marius made up only of citi- 
zens, 68. 

——quit the ſovereignty of Britain, 94. 


8. 


Sac and Soc A, meaning of theſe words, 153. n. 

SALIENS, who they were, 100. n. Sortes Salicae what, 
101. n. | 

SARMATIA ASIATICA the original ſeat of the Anglo- 
Saxons, 4. n 2. 5. | | 

SAxoNs ſent for to the affiſtance of the Britons, 95. 

SCEPTS of Ireland of the nature of tribes, 88. n. 1. 

SCUTAGE a concomitant of feudal tenure, 145. n. 

SENATE in GERMANY, of whom it conſiſted, 69. 
its buſineſs and juriſdiction, 69, 70. 


' SENATE 
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SENATE ANGLO-SAXON, its inſtitution diſtinct from 
the Wittena-gemot, 178, 179. its office and ju- 
riſdiction, 180 —186. of whom it conſiſted, 181. 
Privileges of its members ſeem to have given riſe to 
the privileges of our preſent lords or peers, 185. n. 

ſubſcribed their names to all new laws, charters, etc. 

186. n. | 

SHIRE-MOT, What it was, its power and juriſdiction, 
I54—Ib61. ſee COUNTY-COURT. 

SLAVES not admitted to ſerve in the old German ar- 
mies, 68. 

SOCMEN and SoCCcAGE-tenure, their original in En- 
gland, 117. n. 4. 

SOLDURII the ſame with the Ambacti of Caeſar and 
Comites of Tacitus, 40. 

SOVEREIGN or SUPREME POWER, where lodged in 
the antient German ſtates, 62, 65. 

SUCCESSION, the-order of it frequently interrupted in 
each kingdom of the Heptarchy, 197. How regu- 
lated after the union of the Heptarchy, 128. n. In 
what ſenſe it was termed an inheritance, 200. n. 


1, 


TaxEs, only four general ones among the Anglo- 
Saxons, and all impoſed by authority of Wittena-ge- 
mot, 187. 

TERRITORY of each province in Germany annually 
divided amongſt all the freemen, 41. 

THANEsS, this word not known to the old Germans, 
117. When firſt mentioned in the Anglo-Saxon laws, 
ibid. n 1. meaning of the word, 118, 120. the 
ſame with the Gauliſh Ambacht-men, or the Ger- 
man companions, 118. were always native freemen, 
119, 135. attendants, guards, and counſellors of 
their patrons, 120. ſometimes called PRINCIPEs et 
VIRI PRIMARII, ibid. n. 2. by what gradations 
they acquired their power and dignity in England, 
122 — 124. frequently rewarded by their lords with 

benefices, 


2 S 
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benefices. 125. 131. a higher value ſet upon their 
lives by the laws, 116. Of two forts lay and maſs, 
132. 133. conſtituted, upon being admitted into the 
family of their lord, not upon collation to a bene- 
fice, 127. n. took an oath of fidelity upon being 
admitted into the ſervice of their Lords, 134. 
did not repeat this oath upon being collated 
to a benefice, ibid. ſome of them had no be- 
nefice at all, ibid. & 127. n. equally free, after their 
benefices were made hereditary as before, 142. 143. 
a ſecond and third order of them, 146 — 148. 

THAXNE8-KinG's not fo denominated on account of 
holding lands of the King 135. 

THANE-LAND, what, 132. See BENEFICES. 

—— very different from land held by military ſervice, 
133. not ordinarily hereditary, 133. given free of 
all ſervice whatever, 132 — 135. in perpetuity, 
129. n. when it began to be clogged with knight's 
fervice, etc. 1 35> 6. 

TRADE, its origin in 12 247, 254. 

TRA DpñINO-BURROWS or Corporations, when firſt 
formed, 250 — 253. About what time and upon 
what grounds they ſent their repreſentatives to the 
parliament, 254. Lands ſettled upon them at their 
firſt inſtitution, 252. undoubtedly repreſented in 
parliament before the end of Henry III, 255. n. 

TRIBEs, what they originally were and how conſti- 
tuted, 88, 89. all naturally independant of each 
other, 89. their method of preſerving the common 
peace, go. who, probably, their firſt heads or 
princes, 89. n. 

TRINODIS NRCESSIT As of the FE Bay what 
it was, 140. 209. not of the nature of perſonal 
ſervice, 210. n. ſuppoſed to be excepted in all dona- 
tions of land, ibid. common to all the land of the 
kingdom in zeneral, 209. 

TRYTHINGs, Counties divided into them. 1o1. 
2330 

bo TYTHINGS 
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Ty THINGS, the leaſt diviſion of our counties fo deno- 


minated, 101, 233- Reaſons for dividing the king- 


dom into themz 234. Certain families looked upon 
in themſelyes as ſuch, 233. whoſe families theſe, 
probably, were, 234. n. known in England before 


Alfred, 237. n. as likewiſe in Italy and France, 
239. n. 1 
TyTHING-CoOURT, its inſtitution and buſineſs, 235. 
Had its own head or preſident elected out of its own 


body, ibid. this magiſtrate called Alderman, 257. 
n. 


TYTHINGS-LANDED might offer the firſt occaſion of 


ſending repreſentatives to the great council of the 
nation, 242, 243. 
TuNGIiNI among the Saliens, who ſo called, 161. n. 


V. 


VacABoONDs, who were looked upon as ſuch by the 
Anglo-Saxons, 233. 

VAssEs, the ſame as the Anglo-Saxon Thanes, 124. n. 
ſee THANEs. Meaning of the word, 126. n. 

A little or no difference between them and vaſſals, 
ibid. 

difference between them and the feudatary vaſſals 
of the Francs, ibid. and 135. n. 

UN1oN of the Heptarchy under Egbert made no dif- 
ference in the conſtitution, 230. 

VoRTIGERN king of Britain propoſes calling the 
Saxons into the iſland, 95. 


W. 


Wa the great buſineſs and delight of the ancient 
Germans, 21. The teſt of true nobility amongſt 
all nations formerly, 22. looked upon as the moſt 
excellent of all virtues, 23. n. 4 the moſt common 
occaſions of it amongſt the old Germans, 24. 
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W ars-DANIsH the occaſion of great confuſion in the 


Anglo-Saxon conſtitution, 231, 248. 


WarpsHIP a concomitant of knight's ſervice, 144. 


Nn. 


WeEeREGILD, the king's what, 211. | 
WessEx the refuge of thoſe Anglo-Saxons who were 


ſpoiled of their eſtates in the north and middle of 
England, 248. 


WEsr or ENGLAND how it came to paſs that there 


are ſo many more Burrows here which ſend Repre- 
ſentatives to Parliament, than in the other parts of 
the kingdom, 265, 


WeEsTMIMSTER-HALL, its courts from whence, pro- 


bably, derived, 184. n. 


WIIIsũ, Anglo-Saxon kings under certain reftritions 


diſpoſed of their kingdoms by them, 202. 


W1TTENA-GEMOT, occaſion of its inſtitution, 165. 


all the landholders in the kingdom in general its con- 
ſtituent members, 167, etc. after the union convened 
in different parts of the kingdom, 172. n. great mul- 
titudes preſent at them, 173. n. held uſually in the 
open air and near ſome river, ibid. of the ſame na- 
ture with the general aſſembly of the people which 
was uſed to be held in Germany, 177. No man 
might be diſturbed in his paſſage to it, ibid. . Nor 
break the peace in it without a double puniſhment, 
188. Extent of its power both in civil and eccleſia- | 
ſtical matters, 186—197. Its preſident originally 
elected, 191, lopked upon by the Anglo-Saxons as 


a great burthen to attend them, 240, 242, 254. n. 


of whom it uſually W after the time of Alfred, 
244. 


Women amoneſt the old 3 treated with com- 


plaiſance and affection, 20. 


8 to the public councils oſ the Celts, 20. 


n. 9. had the care of all the domeſtic concerns com- 
mitted to them, 21. 


Wxrirts 
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WxirTs to Burrows to ſend repreſentatives on what oc- 
caſion firſt iſſued out, 255. n. To what fort of 
Burrows directed, 256. n. Origin of thoſe directed 
to Burrows for the payment of their repreſentatiyes, 
265. n. | 


F. 
YouTH, the German not ſuffered to bear arms for 


their country till admitted in a general aſſembly of 
: the ſtate, 67. 
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